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Auten et al. vs. SHarp, guardian, e¢ al. 
[This case was argued at the last term, and the decision reserved. ] 


. Where judgment was recovered against a trustee founded on a note 
which contained the statement that it was given ‘‘for purchase 
money of house and Jot in the town of Forsyth,” such description 
was not sufficient to give a lien for purchase money on any special 
property so as to take precedence of other judgments against the 
same defendant. 

. The judgment was not void, and if the house and lot sold were in 
fact the same for the purchase money of which the note was given, 
the creditor would have an equitable right to be paid from its pro- 
ceeds, although the description in the note was not specific. The 
sheriff is directed to hold the money to give time for such equitable 
claim to be made, on notice to the other parties. 


Judgments. Trusts. Money rule. Lien. Equity. 
Before Judge Hatt. Monroe Superior Court. February 
Term, 1878. 
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Allen e¢ al. vs. Sharp, guardian, ef al. 


The sheriff of Monroe county sold certain land under 
two ji. fus.,one in favor of Sharp, guardian, the other in 
favor of Willingham & Dunn, both against Stone, trustee. 
Various other fi. fas. claimed the proceeds. A rule was 
brought by Sharp, guardian, and the other claimants became 
parties. There were three classes of contestants for the 
fund. (1.) 7%. fas. for taxes. (2.) 7%. fa. of Sharp, guar- 
dian. He brought suit in the short form of complaint 
against Stone, trustee, on a note given to him by the latter, 
in which it was stated that it was “for purchase money of 
house and lot in the town of Forsyth ;’ judgment was ren- 
dered by default, and the 7. fa. now claiming issued thereon. 
(3.) Fi. fas. of Allen e¢ al. These parties all claimed by 
virtue of money, lumber, ete., which had been applied to 
the trust property. These were junior to the fi. fa. of 
Sharp, guardian, but claimed as having a superior lien on 
the fund. The jury, under the charge of the court, found 
that the tax fi. fa, be first paid, and the balance be applied 
to the fi. fa. of Sharp, guardian. The other claimants 
moved for a new trial. It was refused, and they excepted. 


Berner & Torner, for plaintiffs in error, cited as fol- 
lows: Sharp’s judgment void, Code, §§3377, 3378, 3381, 
3382; 30 Ga., 648; 56 Zb., 138. This judgment not for 
purchase money of this lot, Code §2724; 40 Ga., 423; 54 
Tb., 502. 


J.S. Prycxarp, for defendants, cited Code §§3377, 3382, 
3654. 


Warner, Chief Justice. 


This case came before the court below on the trial of an 
issue as to the distribution of money in the sheriff's hands 
arising from the sale of the property of S. H. Stone, trus- 
tee, ete., by virtue of two ft. fas., one in favor of Sharp, 
guardian, and the other in favor of Willingham & Dunn, 
against said Stone, trustee, ete. The property sold for the 
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sum of $535.00. There were other fi. fas. placed in the sher- 
iff’s hands to claim the money, one in favor of Allen e¢ al., 
and some tax fi. fas. against the defendant. On the trial of 
the issue, the jury, under the charge of the court, found the 
following verdict: ‘ We, the jury, find the money subject 
to city council tax for the years 1874, 1875, 1876, 1877, 
$60.00, and the remainder of the money to Cyrus H. Sharp, 
guardian.” A motion was made fora new trial on the 
grounds therein stated, which was overruled, whereupon 
Willingham & Dunn, and Allen e¢ al. excepted. 

There is no complaint made in the motion for a new trial, 
or insisted on here, as to the payment of the tax ji. fas. 
It appears from the evidence in the record that the fi. fa. 
in favor of Sharp is of older date than either of the fi. fas. 
of the other parties claiming the money, but they insist 
that inasmuch as their fi. fas. were issued on judgments 
rendered against the trust property that was sold according 
to the sections of the Code, 3377 to 3382, inclusive, and as 
the Sharp f..fa. was not issued on a judgment rendered 
against the trust property as required by those sections of 
the Code, that the same is void, and that their 7. fas. are 
entitled to claim the money in preference to the Sharp ji. fa. 
The reply is that the Sharp judgment was not founded on, 
or obtained, to enforce any claim against the trust estate for 
services rendered, or for articles, or property, or money fur- 
nished for the use of said estate, but the Sharp judgment 
was obtained for the purpose of enforcing a lien against 
property for the payment of the purchase money due there- 
for as provided by the 3654th section of the Code, and the 
question is whether the Sharp judgment and the ji. fa. 
which issued thereon were sufficient, according to the previ- 
ous rulings of this court, to authorize the plaintiff therein 
to enforce his lien for the purchase money against the pro- 
ceeds of the sale of the house and lot sold by the sheriff ? 
The declaration of the plaintiff sets out a note made by 
Stone as trustee for wife, whereby he promised to pay the 
plaintiff $500.00 for purchase money of house and lot in 
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the town of Forsyth. The judgment is rendered against 
the defendant S. H. Stone, trustee for wife, to be made out 
of the house and lot named in the note. There is nothing 
in the note, nor in the judgment rendered thereon, which 
identifies any one particular house and lot in the town oi For- 
syth more than another, and the sheriff would have had just 
the same authority to enforce the plaintiff's lien for the pur- 
chase money against any one house and lot in the town of 
Forsyth as another, when the ji. fa. was placed in his hands 
for the purpose of being executed, so far as the process 
itself would indicate. But it is said the 3654th section of 
the Code which gives the right, does not require the prop- 
erty to be specially described. If it was an open question 
in this court, we should hold according to the general prin- 
ciples of the law, that when a man seeks to create a special 
lien upon any particular piece of property for a specific pur- 
pose by the judgment of a court, that particular piece of 
property should be described in the judgment with reason- 
able certainty, and that was the principle recognized and 
decided tin Hayden vs. Johnson, trustee, 59 Ga., 104. 

But the plaintiffs judgment is not void, and if the money 
in the sheriff’s hands is, in fact, the proceeds of the sale of 
the house and lot in the town of Forsyth, for the purchase 
money of which the plaintiff's judgment was obtained, then 
it is equitably entitled to be paid out of the proceeds of the 
sale of that house and lot, notwithstanding that specific 
house and lot is not described and set forth in that judg- 
ment. In view of the facts of this case, we reverse the 
judgment of the court below, with directions that the money 
be retained in the sheriff’s hands, with leave to the plaintiff 
to prosecute his equitable claim thereto as he may be ad- 
vised, on giving the other parties in interest reasonable 
notice thereof. Let the judgment of the court below be 
reversed, with directions as hereinbefore indicated. 

Judgment reversed with directions. 
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Tue Arya Insurance Company vs. SPARKS. 


[This case was argued at the last term and the decision reserved. Justice Bleckley 


having been of counsel, Judge Pottle, of the northern circuit, was designated by the 
governor to preside in his place.] 


1. 


Lost pleadings may be established instanter, and unless some legal 
objection to their establishment be made to appear to this court from 
the record, the order of the superior court thereon will not be re- 
versed. 


. An action brought by one party for the use of another, may be 


amended by changing the usec or striking the usee out altogether. 


. An amendment to the effect that the insurance company absolutely 


declined to pay the loss stipulated for by the policy, and had thereby 
waived the preliminary proof provided for, on general demurrer to 
the declaration as amended, will be held to mean that the absolute 
refusal to pay was within the sixty days limited for such prelimi 
nary proof, as no subsequent refusal would work sucha waiver, and 
the demurrer was properly overruled. 


. This court will not control th2 discretion of the superior court in 


refusing to continue the case on the ground of surprise on the part 
of counsel, when the alleged surprise was caused by the evidence of 
the agent of defendant, and the evidence of the party to the action 
disclosing the origin of her title to, or interest in, the property 
burnt, where no artifice or misrepresentation is used by such party 
to deceive the defendant. 


. Where newly discovered testimony consists of the evidence of the 


person who erected the house which was burnt, and occupied it im- 
mediately before the plaintiff, and such person resided at Newnan, 
within a few hours ride of the venue of the trial, and whose evidence 
was accessible to the defendant during the entire peadency of the 
suit, which had been pending eight or ten years, and where the re- 
mainder of said newly discovered evidence is that of the agent of 
defendant, who had been examined on the trial, and the court over- 
ruled the motion for a new trial therefor, this court will not inter- 


fere, 


. Charges of the court that the production in evidence of the policy, 


together with proof that the plaintiff was owner of the property 
insured; that the property was destroyed and lost. bona fide by fire, 
within the time limited in the policy, with satisfactory proof of its 
value, and of a compliance with al! the conditions required on the 
he ppening of loss or a waiver of the same, would, in the absence of 
a defense, entitle the plaintiff to a recovery, and if the plaintiff's 
case fails in any of these particulars, she cannot recover; and that 
every insurer has the right to prescribe regulations as to notice and 


13 
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preliminary proof of loss, which must be substantially complied 
with by the assured: Provided the same are made known at the time 
of the insurance, and are not materially changed during the exist- 
ence of the contract, but that an absolute refusal to pay waives a 
compliance with these preliminaries; and that if the loss occurred, 
and the defendant, or its authorized agent, had notice of the fact, and 
he viewed the premises, and an appraisement was agreed on or had, 
and the matter discussed, and papers prepared or presented relative 
to the loss, and these negotiations were terminated by an uncondi- 
tional announcement from the defendant, or its agent, to the other 
party that defendant would not pay because of defect of title, or 
some point relative to assignment of the policy, and making no 
allusion to any other objection, this would amount to the absclute 
refusal to pay meant by the law, and would be a waiver by defend- 
ant of all conditions as to notice and preliminary proof of loss; are 
not illegal, but contain a clear statement of the law of the case at 
bar under the facts disclosed by the record. 

. The verdict is supported by the evidence, and not against the law 
of the case as made by the record. If the record be unintelligible 
or confused, it is the misfortune of the plaintiff in error, as the bur- 
den is on him to make the errors complained of apparent to this 
court. 


Pleadings. Practice in the Superior Court. Amend- 
ment. Continuance. New trial. Insurance. Before Judge 
Hittyer. Fulton Superior Court. October Term, 1877. 


At the trial of this case, Mrs. Mary Stanton (who be- 
came Mrs. Mary Sparks by a second marriage) was plain- 
tiff, and the Insurance Company defendant. The record 
contains an apparently dual proceeding, or else two cases ; 
there is a regular petition in Fulton superior court, with 
process, plea, etc., in the usual form; this was in favor of 
Mrs. Stanton for the use of Bridget Ennis, but was after- 
wards amended by striking the usee and leaving it in favor 
of Mrs Stanton against the company. The original papers 
in this case were lost, and copies established on motion. 
Another amendment was made, alleging refusal by the 
company to pay the policy sued on, whereby proof of loss, 
etc., was waived. The other case apparent in the record, or 
the other part of the same case, is a suit by Bridget Ennis 
against the same company, appealed to the superior court 
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from the county court. Whether these form one or two 
cases is not clear, nor how the appeal was remodeled into 
the assumpsit. 

On the trial, the jury found for the plaintiff, $1,000.00, 
principal, with interest. Defendant moved for a new trial ; 
it was refused provided plaintiff would write off one-half 
of the verdict, and defendant excepted. 

The policy which formed the basis of the suit was issued 
by the defendant to J. J. Stanton, agent for his wife ; it 
covered this and other property. This house was destroyed 
by fire within the time of insurance, and the suit was to 
recover under the policy, the amount of insurance on it 
being $1,000.00. 

On the trial, Blanchard, the agent of defendant at the 
date of the insurance and loss, was sworn as a witness. 

On the subject of the refusal of the company to pay, his 
testimony was as follows: “My estimate about the time 
when the company refused to pay this claim is indefinite. 
I can’t tell whether it was sixty or ninety days, or more. I 
don’t remember. When the papers were presented to me 
and were forwarded to the company, some correspondence 
passed between Bennett and myself, and after that I was noti- 
fied. The notice was in letters, which were afterwards burnt 
up. These letters were written and received by me about 
sixty or ninety days after the loss, I suppose. I reckon in 
about thirty days after the papers were sent on there was a 
question of title made in the controversy about the prop- 
erty. I gave notice that the company declined to pay, I 
think, to Stanton, and then Mrs. Ennis and Stanton’s wife 
came tosee me. The company refused to pay on the ground 
of objection to the title. I couldn’t tell whether that was 
what was stated in the letters that were burnt up. I think 
there was a disagreement about Bridget Ennis having signed 
the appraisement. Objections were grounded on her being 
a stranger to the policy. I think there was some writing 
on the subject. There may have been other subjects. Q. 
Was the objection to payment solely on the question of 





190 SUPREME COURT OF GEORGIA. 


The Atna Insurance Co. vs. Sparks. 


title? A. Ihave no recollection of anythingelse. Q. You 
have no recollection of anything else being said on that 
point? A. My recollection is that that is all that was said 
on it; I am not certain. 

Q. You stated that an objection was made on the ground 
that no submission could be made between Bridget Ennis 
and the company, as she was a stranger to the policy ? 

A. My recollection is that this was the ground of objec- 
tions. Upon this simple question letters passed, and they 
refused to pay. Papers were forwarded relative to the loss 
after fire occurred. 

Q. State whether there were any objections on the part of 
the company to the award on the property? A. The only 
objection was on the question of title; it was a long time 
ago, ten or eleven years ago, and that is the best of my 
recollection ; 1 could not be positive. Q. Who made out 
the papers? A. My recollection isthatI did. I had blanks 
for this purpose. I don’t swear to this fact. Q. You say 
you heard no objections except such as were made to the 
title? A. My recollection is that there may have been oth- 
ers, but these are all that [remember. The policy was made 
to J. J. Stanton as agent for Mrs. Stanton, and the objec- 
tion was that the appraisement was signed by Bridget Ennis. 
This point was made in the correspondence. 

Mary (Stanton) Sparks testified: “ At the date of the 
policy I was the wife of J. J. Stanton; he died and 1 mar- 
ried Sparks, whose wifelnowam, * * Capt. Lewis, who 
was, [ suppose, an army officer, was doing government work, 
and he asked permission of my father to put the house 
there. He commenced to build it in June, 1863, and com- 
pleted it in five or six months. Edwin Ennis, my father, 
owned the land. Lewis made no particular contract with 
my father, except that the house was to be put there, and 
he was to pay us so much per bushel for malt, and when he 
was through he could move the house. My father and-I 
occupied it first after it wascompleted. Lassisted my father. 
I had nothing to do with the contract with Lewis. I first 





FEBRUARY TERM, 1879. 191 


The Atna Insurance Co. vs. Sparks. 


began to have a connection with the property in February, 
1864; father’s health got bad and I helped him. In July, 
when they were leaving Atlanta, Capt. Lewis wanted to 
take everything away that belonged to the government. 
Father would not let him take the malt until he had paid 
his debt. What he owed me was $1,000. He asked if I 
would take the house for the debt ; he said he did not have 
the money to pay me. He said if I would take the house 
for the debt he would pay me. That agreement was made 
between Lewis and myself. I held the house under those 
terms until it was burnt,” ete. 

At the close of Mrs. Spark’s testimony, defendant’s coun- 
sel asked for a continuance on the ground of surprise. 
Counsel stated that the case had been brought on the idea 
that Mrs. Ennis could adopt the insurance which had been 
made, and a recovery be had for her ; that he was surprised 
at the turn the case had now taken, and the new right set up. 
The continuance was refused, and this was one of the 
grounds in the motion for a new trial. 

Another ground was the newly-discovered evidence of 
Lewis, to the eftect that he built the house on Ennis’ land, 
and was a partner of his in the malt business; that just be- 
fore the capture of Atlanta, he told Ennis and his daughter 
that they could have the house, but nothing was ever said 
about moving it from the land. There was also some evi- 
dence newly discovered from Blanchard, unnecessary to be 
set out. 

Some question was made as to an assignment of the pol- 
icy. It appears from the record that after the fire, Stanton, 
agent, made an assignment of the policy to Mrs. Ennis. 
The assignment is in general terms, but the consent of de- 
fendant’s agent under which it was made was limited “ to 
the extent of the property not burned.” 

For the other facts of this case, see the opinion. 


Horxins & Guenn, for plaintiff in error, cited, on strik- 
ing name of cestut gue use, Code, §3480. 
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Cottier & Cottier; P. L. Mynart, for defendant, cited 
as follows: Demurrer properly overruled, Code, $4251; 38 
Ga., 561. On amendment, 43 Ga., 354; Code, §§3486, 
3487. On continuance, 55 Ga., 21; 57 Jb., 448; Code, 
§3531. On new evidence, Code, §3716; 42 Ga., 472; 57 
Ib., 609; 39 Lb., 706; 56 2b., 405. Waiver of prelimina- 
ries by refusal to pay, 6 Paige, Ch., 583; 14 Md., 285; 4 
Wait’s Actions and Defenses, 80; Wood on Fire Ins., 726. 
Establishing lost papers, Code, §3980; 3 Ga.,121. Insura- 
ble interest, Code, §2795. Failure to specify not vitiate 
policy, 58 Ga., 251; Code, $§2803-2807. 


JACKSON, Justice. 


1. This case arose from a fire as far back as 1866. There 
seems at one time to have been a suit by Bridget Ennis for 
this or some other loss in the county court, and counsel 
dispute in respect to the question, whether or not that is this 
original case, and whether it has become changed by some 
sort of amendment into the case before us, or whether this is 
a new case different from that? One thing can be gathered 
with certainty from this confused record, and that is, that 
the papers were lost at one time and copies thereof have 
been established under the Code, section 3980; and when 
the case, by the establishment legally of this copy, emerged 
from the rubbish of ten or twelve years’ of change of 
counsel and loss of papers, it stood on the records of Fulton 
superior court as a suit brought by Mary Stanton for the 
use of Bridget Ennis to recover $1,000.00 for the destruction 
of her house by fire. It is true, that the establishment of 
this copy declaration by the court is made one ground of 
the motion for a new trial, but the nature of the objection 
thereto, and whether or not at the time it was established 
any objection was made thereto, does not appear in the 
record at all. We take it for granted, therefore, that the 
copy was legally established, as no valid opposition thereto 
is made apparent by the plaintiff in error. 

2. It seems that the declaration thus established was 





FEBRUARY TERM, 1879. 193 
The tna Insurance Co. vs. Sparks. 


amended twice, and, as amended, it was demurred to. The 
first amendment struck out the name ot Bridget Ennis as 
usee and left the suit to proceed in the name of Mary 
Sparks alone. It would seem that as the legal title is in 
Mary Sparks, this could be done—43 Ga., 353, Demington 
vs. Sparks. Indeed, even if the original suit had been in 
the name cf Bridget Ennis, it could have been amended by 
inserting Mary Sparks for the use of Bridget Ennis—Code, 
§3486. But the declaration, after a copy had been estab- 
lished, was further amended by inserting therein words to 
the effect that the insurance company had absolutely 
declined to pay the loss stipulated for by the policy, and 
had thereby waived the preliminary proofs provided for in 
the policy to be made after the fire; and the demurrer is 
put in argument here, upon the ground that the declaration 
does not allege that this refusal was made within the sixty 
days after the fire which are allowed for the making of such 
proofs. The demurrer was general, and, if well founded, 
had it been special and pointed out the particular point of 
objection, it might have been remedied by amendment. 
Besides, the effect and true intent thereof seems to be, that 
the refusal was within the time, inasmuch as the allegation 
is, that thereby the proofs were waived—these proofs having 
to be made in this time. At all events, we do not see that 
the declaration should have been dismissed on this ground, 
and we think that the court did not err in overruling the 
general demurrer. 

3. So that we have Mary Stanton properly in court and 
suing for the destruction of this house by fire. When the 
hearing had progressed for some time, and the plaintiff's 
case had been presented to the jury by the evidence of Mr. 
Blanchard, who was the agent of the company when the 
house was insured, and by her own evidence, the defend- 
ant’s counsel moved for a continuance on the ground of 
surprise at the testimony of Blanchard and of Mrs. Sparks, 
as is set out in the report of facts. So far as Blanchard’s 
evidence is concerned, it is the evidence of the defendant’s 
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own agent who made the contract on behalf of defendant, 
and the defendant should have known all about what he 
would swear; and, as to Mrs. Sparks’ testimony, that which 
seems to have surprised counsel was, that she showed that 
she was the owner of the burnt house and how she acquired 
title thereto. So far as the record discloses, she was guilty 
of no fraud or concealment or other trick, whereby defend- 
ant misconceived whence she derived title to the house. 
The man who built the house and who had used it before 
she went into possession, in connection with her father, was 
accessible—in Newnan—ashort distance from Atlanta—and 
might have been interrogated—and it was natural that he 
should have been—as to how he built it and to whom he 
transmitted his rights when he left Atlanta. It seems that 
there was want of diligence —see Code, §3528 ; 5 Ga, 75; 
10 Ga., 86, 403; and many other cases. Besides, continu- 
ances are in the discretion of the circuit court, and this 
court, even in cases where, if it were an original question it - 
would have granted the continuance, will not control that 
discretion unless abused. We do not see such abuse here as 
requires our interference. Code, $3531; Wilkinson vs. 
Smith, 57 Ga., 609; Young vs. The State, 56 Ga., 405, 
4th head of opinion. 

4. The next ground in the motion for new trial is newly 
discovered evidence. That consists of the affidavit of Mr. 
Lewis, whose evidence was accessible and could have been 
procured, and this ground seems to fall with the last, 
lacking the support of that due diligence which the law 
requires. Besides, it rather confirms than overthrows the 
evidence of Mary Sparks, showing that in the main her 
statement is correct. It is true that he couples her father 
with the plaintiff in the gift or sale of the house, but as it 
is an ew parte affidavit, and as he fully confirms her about 
old Mr. Ennis objecting to the removal of the malt, on 
cross-examination, or refreshing his memory, he might have 
agreed, and probably would have with her. 

Of course there is nothing in the point of newly dis- 
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covered evidence of Blanchard. He was a witness on the 
stand and examined, and was, besides, the agent of the de- 
fendant. 

5. The next ground is that the verdict was against cer- 
tain portions of the charge. The judge who made the 
charge did not think so, and as he gave it and heard the evi- 
dence we will not overrule his judgment, it not being clear 
to us that the verdict is so much against it as to be against 
law. 

6. It is next said that the court erred in charging as fol- 
lows : 

1. “ The production in evidence of a policy of insurance, 
such as described in the declaration, together with proof to 
the satisfaction of the jury that the plaintiff was owner of 
the property insured, that the property was destroyed, and 
a bona fide loss of the same by tire, within the time limited 
by the policy, with satisfactory proof of its value, and of a 
compliance with all the conditions required by the policy 
to be performed on the happening of loss, or of a waiver 
of the same, would, in the absence of a defense, entitle the 
plaintiff toa recovery. If the plaintiffs case fails in any 
of these particulars she cannot recover. 

2. “Every insurer has a right to prescribe regulations as 
to notice and preliminary proof of loss, which must be sub- 
stantially complied with by the assured ; provided the same 
are made known at the time of the insurance, and are not 
materially changed during the existence of the contract. 
An absolute refusal to pay waives a compliance with these 
preliminaries. Code, §2813. 

3. “If the loss by fire occurred, and the defendant, or its 
authorized agent, had notice of the fact, and he viewed the 
premises, and an appraisement was agreed on, or had, and 
the matter discussed, and papers prepared and presented 
relative to the loss, and these negotiations were interrupted, 
or terminated, by an unconditional announcement from the 
defendant, or its agent, to the other’party that the defend- 
ant would not pay, because of want of, or defect of, title, 
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or some question relative to the assignment of the policy, and 
making no allusion to any other objection, this would be 
the absolute refusal to pay meant by the law, and would 
be a waiver by the defendant of all conditions as to notice 
and preliminary proof of loss.” 

We see no objection to these several charges. One of 
them is in the language of the Code, and all appear to us 
to be in accordance with law. See Code, sections 2803,2813. 

7. There is no pretense that the house was not burnt, 
none that the plaintiff had aught to do with the fire, none 
that it was not worth the sum found by the jury, and the 
defense seems to us to have been, and to be, technical 
throughout. Blanchard, the Georgia agent, investigated 
Mrs. Sparks’ title; was satisfied with it; told the company 
so, and the company insured the house. Within two days 
after the fire he was notified; the matters in dispute were 
left to arbitration; the loss was fixed at $1,000.00; the 
company refused to pay on account of title, or of the as- 
signment of the policy, though the assignment even of the 
burnt-house part of the policy, was assented to by the 
company, according to defendant’s position ; the probabil- 
ities are strong that the refusal was within the sixty days 
fixed for proof of loss; no time was lost to communicate 
the fact of the burning to Blanchard, the defendant’s agent ; 
Mary Stanton (or Mary Sparks now), her husband, and 
Bridget Ennis, her mother, all notified the agent in person 
two days after the fire; the agent appears to have acted 
promptly in communicating with the company at its prin- 
cipal office ; such was his duty, and if he did not it was not 
the fault of Mary Stanton and those interested with her; 
the corporation was foreign to Georgia, he was its agent, 
and notice to him was notice to the corporation, so far as 
the people of this state dealing with the corporation through 
this agent could be affected; the plaintiff, Mary Stanton, 
had an insurable interest; she certainly owned the house, 
according to the evidence before the jury, and she, with 
her father, got it from him, according to the ew parte afli- 
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davit of Lewis; and her father may have given her his 
share, if he had any in reality; the jury passed upon the 
question of ownership, and the evidence supports the ver- 
dict. 

Some point was made that the plaintiff had assigned her 
interest in the policy to Bridget Ennis, her mother, and that 
for this reason she could not recover. But this assignment 
was made after the fire which consumed this house, the sub- 
ject of thissuit. Other property was covered by the policy ; 
and no assignment could be made without the assent of the 
insurer, and it assented only to the assignment so far as that 
not consumed was embraced in the policy. 

It is objected, also, that the court erred in directing that 
the plaintiff should write off half the verdict, or a new trial 
would be granted. Unless entitled to an unconditional 
grant of a new trial, the defendant cannot complain of this 
order; and we have seen that in our judgment, as in that 
of the circuit court, the defendant is not so entitled. 

In conclusion, it is well to say again, that when a case has 
been brought to this court by a plaintiff in error, the onus 
is upon him to show from the bill of exceptions and the 
transcript of the record, error in the court below; and if, 
on account of an obscure or confused record, or omissions 
therefrom, such error is not made apparent to us, we have 
no alternative but to affirm the judgment. Looking at this 
case from what we can see in this record, and ascertaining 
as well as we are able from it the truth of the case, we 
think that this plaintiff is entitled to recover upon this 
policy, and that there has been made to appear to us no 
such error in respect to the rulings or charge of the court as 
requires us to set aside the verdict and to remand the case 
for a new hearing. Code, §2795; 58 Ga., 251. 

Judgment affirmed. 
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Sparks vs. Toe Altna InsuRANCE CoMPANY. 


[This case was argued at the last term, and decision reserved. Justice BLECKLEY having 
been of counsel, Judge Portie, of the northern circuit, was designated by the 
governor to preside in his place.} 


Where a new trial is awarded,‘unless the plaintiff shall write off a 
part of the recovery, and the plaintiff voluntarily does so, reserving, 
however, the right to a bill of exceptiuns to this court, such volun- 
tary act on the part of the plaintiff will estop her from complaining 
about that which she did at her own election. She must either 
refuse to write off part of;the verdict,and bring the whole case here 
for review, or acquiesce in the judgment and take what that judg- 
ment accords her. The superior court may grant new trials upon 
terms, and such terms may require the writing off of part of the 
verdict. 

JACKSON, Justice. 


Tappan vs. THE WesTERN AND ATLANTIC RaILRoapD. 


[This case was argued at the last term, and the decision reserved.] 


Prior to the incorporation of the Western and Atlantic Railroad Com- 
pany, the Western and Atlantic Railroad being the property of the 
state, its method of business was regulated by law, and its superin- 
tendent had no power to make contracts involving more than 
$3,000.00, without the written approval of the governor. 


Western and Atlantic Railroad. Actions. Contracts. Be- 
fore Judge Hittyer. Fulton Superior Court. March 
Term, 1878. 


Reported in the decision. 


E. N. Broytxs, for plaintiff in error, cited Code, §971. 
Presumption that officer did his duty, 1 Kelly, 3-5; 1 Gr. 
Ev., §40 ; 12 Wheat., 69-70; 1 Kelly, 279; 6 Ga., 188; 32 
Ib., 114; 39 7b.,22 45 7b., 414. 


R. N. Ety, attorney-general, for defendant, cited as 
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follows: W. & A. R. R. no corporation when contract 
made, legislation as to it, Cobb’s Dig., 401, 402, 404, 100- 
114; 92 U.S. R., 665; 37 Ga., 240; 23 7b., 486; 19 Zb., 
543 ; Code, §§968-986, 1002. No authority in superintend- 
ent to make this contract, 56 Ga., 577; 2 Hill (N. Y.), 174; 
8 Paige, 526; 7 Wallace, 676-677; 12 Wheaton, 559; 23 
La. An., 267; 15 Peters, 377; 46 Ga., 350; 40 7b.,418; 9 
Cush., 343 ; 8 Wend., 496; 23 Pick., 302; 8 Met., 456; 3 
Head,*619, 229 ; 4 Sneed, 53-55; 1 Jd., 69; 12 Ala., 252; 
1 Taunt., 346; 7 Mees. & Wels., 595; 1 Dan. on Neg. 
Ins., 262-271, 373, and cases cited; 2 Ala. 718; 60 Ga., 
277; 31 JZb., 371. Strict construction, Byles on Bills, 
22 (marg.); Story on Ag., §§62-67, 307 a; 1 Dan. on 
Neg. In. 440; 1 N. H., 270; 4 Wheaton, 636; 62 
Me., 338; 26 Jb. 306; 20 Md. 1; 2 Nott & Hun., 
144; 10 Wis., 518; 12 Iowa, 142: 1 Nott & Hun, 
270; 52 Mo., 578; 5 Nott & Hun., 71. Innocent holder, 
1 Dan. on Neg. In., 377; 2 Haw., 441; 12 Kan., 186; 
14 Wall., 282; 1 /b., 88, 175; 5 Tb, 772; 35 N. Y., 
505; 52 Ga., 211; 18 Grat., 750; 8 Paige, Ch., 750, 526. 
Ultra Vires, 101 Mass.,57; 22 N. Y.,290; 97 Mass., 494; 
10 Wall., 682; 2 Hill, 174; Story on Ag., §3807 a; 55 Ga., 
672; Field on Corp., §384; 7 Man. Grang. & Scott, 101; 
9 Cranch, 213; Code, §1982; 37 Ga., 240; 34 /b., 543, 
No answer to say there is now no superintendent, acts 
1871-2, p. 79; 59 Ga., 446. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that the plaintiff sued the defendant on two promissory 
notes for the sum of $18,006.57 principal, besides interest, 
one of said notes being for the sum of $12,006.57, dated 8th 
of July, 1870, and payable eight months after date, the 
other being for the sum of $6,000.00, dated 25th of July, 
1870, and payable five months after date—both of said notes 
being made payable to E. N. Kimball, manager, or order, at 
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the office of Henry Clews & Co., 32 Wall street, New York, 
and signed, “ The Western and Atlantic Railroad, by Foster 
Blodgett, superintendent,” and indorsed by E. N. Kimball, 
manager. The defendant demurred to the plaintiff's decla- 
ration, which demurrer was sustained by the court, and the 
plaintiff excepted. 

At the time the notes were made, the Western and 
Atlantic railroad was the property of the state, and had not 
been incorporated. By the public law of the state defining 
the powers of the superintendent of its railroad, he did not 
have the power to make contracts for the purchase of 
machinery, cars, materials, workshops, or other contracts 
necessary for the general working and business of the road, 
for any amount exceeding three thousand dollars. All 
contracts over that amount made by the superintendent of 
the road, in order to be valid and binding contracts upon 
the state, or its road, were required to have the approval of 
the governor of the state in writimng—Code, §971. The 
contracts sued on as having been made by the superintend- 


ent being for more than three thousand dollars, he had no 

legal power or authority to make the same without the 

approval of the governor in writing, and there is no pre- 

tense that such approval by the governor was ever had to 

the contracts set forth in the plaintiffs declaration, and there 

was no error in sustaining the defendant’s demurrer thereto. 
Let the judgment of the court below be affirmed. 


McNamara e¢ al. vs. McNamara et al. 


[This case was argued at the last term and the decision reserved. ] 


1. Where the intestate died in New York, and administration was had 
there on his estate, and promissory notes on parties in Georgia in his 
possession were inventoried and appraised in New York, and the 
administratrix brought the notes to Georgia and settled them with- 
out suit, and was charged with them in an accounting before the 
surrogate court of New York, such court had jurisdiction to admin- 
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ister the notes according to New York law; and the record of the 
New York court is admissible in a suit between the distributees of 
the estate and defendants in Georgia, whose property the said distrib- 
utees were seeking to condemn by tracing the funds of the estate into 
said property. 

. The charge of the court to the effect that the recitals of pleadings 
in a pending suit are notice to all the world in respect to parties 
therein directly concerned, but only notice to parties thereto so far as 
collateral persons were alluded to therein, cannot be complained of 
-—certainly when there was no record evidence of such pleadings— 
the same having been lost—and when the parol evidence in relation 
to the contents of said pleadings was vague, confused and uncer- 
tain. 

. Whilst notice to the agent is notice to the principal, proof of the 
agency is indispensable; and the fact that one as father or friend 
merely gives information or advice in reference to a land trade, does 
not make such friend the agent in the sense of the above rule. 

. A judgment of the surrogate court of New York, where the notes 
of the intestate were administered, on a regular accounting before 
that court, and which shows that these complainants recovered each 
his interest in the Georgia notes from the administratrix, and which 
shows, moreover, that the administratrix was by the same judgment 
allowed to retain in her hands several thousand dollars of the assets 
of the estate as her share thereof, and where the records of said sur- 
rogate court also show that she gave bond and security for the ad- 
ministration of the estate—these Georgia notes being included in the 
inventory, and therefore covered by the bond—will preclude the 
distributees of the estate from pursuing the land of third persons in 
Georgia, unless said judgment shall be unproductive by reason of 
the insolvency of the administratrix and her sureties. The distrib- 
utees will be held to have elected to go upon the administratrix and 
her sureties by such judgment of the surrogate court, and must ex- 
haust that remedy there, before trying another here. 

. Innocent purchasers for value, without notice of an equity, will not 
be disturbed by a court of equity; and the preponderance of the 
evidence in this case shows that the defendants were such purchas- 
ers. Therefore, without regard to the principles ruled in respect to 
the judgment of the surrogate court of New York, the verdict is 
right in law and fact, and should not be disturbed. 


Administrators and executors. Notice. Courts. Juris- 
diction. Principal and agent. Equity. Before Judge 
Hutyee. Fulton Superior Court. March Term, 1878. 


It is only necessary to add to the report contained in the 
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opinion the following: The sixth ground of motion for new 
trial (mentioned in the fifth division) was that the verdict 
was contrary to the charge of thecourt. The eighth ground 
was that the court erred in charging that “where a part 
only of the record is before the court, and the judgment 
does not mention the parties by name as having been served, 
but only describes them as a class, then evidence outside of 
the record, if any, may be looked to, along with the record 
itself, to ascertain whether any of the alleged parties were 
really so.” 


Boynton & Dismuxe; Henry C. Peeptes, for plaintiffs 
in error, cited as follows: The surrogate court had no juris- 
diction of an accounting for the Lynch notes, Code, $§$2502, 
2614, 2615, 2616, 2617, 2618; acts of 1878, pamph., p. 16; 
5 Ga., 295-6; 24 Jb., 870; 55 Zb., 253; 1 John. Chan. R., 
153; Perre W’ms. R., vol. 3, p. 369; 14 Abb., 461; 6 Hill, 
N. Y., 554; W’ms. on Ex’rs., 499, note (o'); Story on Confl. 
of Laws, §§$512-15*. Notes are assets where debtor resides, 
6 Hill, N. Y.,554; W’ms. on Ex’rs., p. 1761, note (g”); 10 
Ohio St., 136; 2 Conn.,533; 1 Bradf. Sur. (N. Y.), 241; 3 
Tenn., 55; 1 Allen, 132; 13 Ala., 329. Administratrix in 
New York has no interest in debt due here, W’ms. on Ex’rs. 
499, note (01); 1 N. H., 193; 7 Zb., 503; nor authority to 
collect them, 6 Hill, 555; 7 Dana(Ky.), 206; 34 Me., 443; 
4 Metcalf, 255; 5 Pick., 75; 11 Mass., 256; 6 John. Chan., 
353. No settlement or judgment shown binding on com- 
plainants, 12 Ga., 424; 1 Gr. on Ev., $577; Code, §§2333, 
8152; Story’s Eq. Jur., §1097. Charge as to lis pendens 
error: 44 Ga., 28; 46 Zb., 308; 47 7b., 24; 48 7b., 44; 51 
b., 250; 52 Ib., 632; 56 Jb., 680; 58 Jb., 536. Charge 
as to agency error, 16 Ga., 38; 18 7b., 697; 30 Zd., 241; 
38 Jb., 252; 48 Zb., 16. Sureties on administration bond 
liable only for money received by their principal in the dis- 
charge of official duty, W’ms. on Exrs, p. 599; 46 N. H,, 
110; 8 Grattan, 220; 11 Leigh, 309; 52 Me., 307; 2 Monr. 
(Ky.), 95; 2 How. (Del.), 15; 1 McMullan (S. C.), 249. If 
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the assets do not legally come into hands of administrator, 
not chargeable, 14 How. (U. 8.), 400, 416; 2 Stockt. (N. J.), 
269; 6 J. J. Marsh. (Ky.), 592; 1 Dana (Ky.), 345. Pre- 
sumption as to foreign laws, 41 Ga., 449; 43 /b., 461; 12 
Ib., 582; U. &. Dig., vol. 5, p. 500, $397, p. 501, §451. 
Suit without administration, 8 @a., 236, 


Wrieut & Ltt, for defendants, cited (that innocent pur- 
chaser without notice protected), Code, §3092; 7 @a., 482, 
530; 37 Zb., 892; 41 7b., 202. 


Jackson, Justice. 


This was a bill filed by the complainants, who are the 
children of Mrs. Eliza McNamara, against her as their 
trustee, James M. Goldsmith, and John T. Meador, as 
trustee for his wife and children, to set aside a deed made 
by Mrs. McNamara to Goldsmith, and a bond for title from 
Goldsmith to Meador, and to recover the house and lot in 
Atlanta so conveyed by her to Goldsmith, and by him to 
Meador, and have the title thereto executed to them. 

The facts are that John McNamara, the father of com- 
plainants, died in New York leaving a large estate, partly 
in New York and partly in. Georgia and elsewhere; that 
the estate here consisted of nine promissory notes held by 
the intestate on one Patrick Lynch, of Atlanta, Georgia; 
that Eliza McNamara administered upon John McNamara’s 
estate in New York, and came out. to Georgia with the notes 
in her possession and took from Lynch the house and lot 
sued for in settlement thereof, and had the title made to 
herself thereto; that she afterwards sold the house and lot 
to Goldsmith for the sum of twenty-five hundred dollars ; 
that Goldsinith afterwards sold the same to Meador in trust 
for his wife and children, giving Meador a bond for title 
when the purchase money was paid—time being given for 
payment thereof in installments; that Meador had paid 
some two or three thousand dollars thereon, leaving a bal- 
ance of some twelve or fifteen hundred unpaid; that the 
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Lynch notes were inventoried with the other assets in New 
York; that the surrogate there passed upon the Georgia 
trade of the land for the Lynch notes, and held Eliza Me- 
Namara responsible for the notes, with interest, amounting 
to some ten or eleven thousand dollars, on an accounting 
before him, and entered judgment in favor of these com- 
plainants against her for their respective shares of the estate, 
this fund included. It was in dispute whether Goldsmith 
had notice of the trust, that is, that the money of John Me- 
Namara purchased the land, and that Mrs. Eliza McNamara 
was only the administratrix upon his estate, and that she 
could not, therefore, make a valid title to the land in dis- 
pute ; but it is not doubted, so far as the record discloses 
the facts, that Meador was a purchaser without notice of 
any sort. 

Under the charge of the court, the jury found a verdict 
for the defendants ; and thereupon the complainants made 
a motion for a new trial, which was overruled, and the com- 
plainants bring the case here, assigning error in the superior 
court in overruling the motion for a new trial on all the 
grounds therein taken. 

1. It is alleged as the first ground of the motion fora 
new trial, that the court erred in admitting in evidence the 
record from the surrogate’s court of New York. 

The objection is grounded upon the idea, first, that the 
surrogate court had no jurisdiction of the Lynch notes and 
their settlement in Georgia. Secondly, that the record does 
not show the actual payment by Mrs. McNamara of the 
proceeds of those notes to the complainants, nor that the 
Lynch notes were included in that accounting, nor that 
the complainants elected to hold Mrs. McNamara responsi- 
ble for the money collected. And thirdly, because Bessie 
Winter, one of the complainants, was not a party to the 
judgment on the accounting. 

It appears from this New York record that the Lynch 
notes were in the inventory and appraisement, and were 
accounted for, we think, with the other assets. Mrs. Mc- 





FEBRUARY TERM, 1879. 205 


McNamara ¢ al. vs. McNamara eé7 al. 


Namara denied in her testimony that they were so accounted 
for, and the record was admissible to contradict and impeach 
her, if for no other reason.. but Mrs. McNamara could 
have collected those notes out of Lynch in Georgia. She 
could have sued for them, and recovered upon them by 
filing her letters in court before judgment. Code, §2614. 
It was unnecessary for her to do so, because she settled 
with him without suit. Being promissory notes, they were 
probably payable to bearer, and Lynch would be protected 
in paying the notes to her. Any way, she might have 
showed her letters to Lynch. The law did not require her 
to leave a copy with him. These notes were the personal 
assets of John McNamara and were in his possession when 
he died, and were subject to distribution under the laws of 
New York, where he died. Even if administration had 
been taken out in Georgia to administer the assets here, the 
proceeds, when collected, would have been distributable 
according to New York law and by New York courts. 18 
Ga., 554. 

It would therefore seem that when Mrs. McNamara came 
to Georgia, and first settled with Lynch by taking his house 
and lot, and then selling that and taking the proceeds off to 
New York and submitting the whole question to the surro- 
gate court there—complainants being parties to the case— 
and was held liable on the notes, that the court there had 
jurisdiction to distribute the fund for which she was held 
liable on account of these notes. It is true that there is no 
proof that the judgment has been paid; nor is there any 
that it is not good. The sureties are responsible, and the 
presumption is that they are good. Besides, the adminis- 
tratrix herself was allowed some $9,000.00 by the judg- 
ment. 

The judgment of the surrogate gave Bessie Winter her 
share of the estate on this accounting, which embraced these 
notes; therefore she must have been a party thereto. 

There was no error, therefore, in admitting the record to 
go to the jury as evidence. 
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2. It seems that George McNamara was in Georgia, and 
a bill was filed against Mrs. McNamara under our Code to 
subject his share of the proceeds of these notes to the pay- 
ment of some debt he owed. The papers were lost and 
there was no record evidence of this bill, and the parol tes- 
timony is quite confused about it. The court charged 
to the effect that the recitals in the bill in respect to all par- 
ties named therein would be constructive notice to all the 
world; but in respect to other people, merely collaterally 
named therein, the notice would not be effectual and bind- 
ing; and as respects such collateral parties incidentally 
named in such a bill, Goldsmith would not have notice un- 
less he was a party to the bill; then every recital would 
bind him. We think the charge fully as favorab‘e to the 
complainants as they could ask, considering that there was 
no record of any such bill at all, and that the evidence 
thereof in parol was so weak and confused and uncertain. 

3. The next ground is that the court erred in charging 
that notice to the agent is notice to the principal, * but 
notice to one who was merely acting as a friend, or relative 
and giving voluntary information or advice, would not make 
one an agent within this principle.” 

The proof was that the older Goldsmith was the father 
of the defendant, and both the father and son swore that 
the former was not the agent, but merely informed the lat- 
ter of the opportunity to buy, and advised him to do so. 
We cannot see that the charge was improper under the 
facts of the case. 

4. Complaint is made of the charge of the court substan- 
tially to this effect, that if these complainants had a judg- 
ment against Mrs. McNamara for their shares of these notes, 
then they must show a reversal of that judgment rendered 
by the surrogate in New York before they could proceed 
here against these defendants, or that they must show that 
judgment to have been unproductive by reason of the insol- 
vency of Mrs. McNamara and her sureties on her adminis- 
tration bond in New York. 
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Suppose that she had administered in Georgia, and such 
a judgment had been rendered against her here, and it had 
been pleaded in bar of the pursuit by these complainants of 
this land, could they have recovered another judgment or 
the same fund against purchasers of the land, if that judg- 
ment was outstanding and good? It would hardly be con- 
tended that equity would allow them to do so. They must 
elect between the two remedies, and having got judgment 
in one way against the fund, they could not harass third 
persons until they showed that the judgment against their 
trustee was unproductive for some reason, and would likely 
continue so. Now, whether or not these complainants have 
a valid judgment in New York turns upon the jurisdiction 
of that surrogate court over these notes; and we think as 
they were the personal effects of John McNamara, deceased, 
returned in New York by the administratrix in the inven- 
tory, marked doubtful in the appraisement, and treated 
there as assets for the due adininistration of which bond 
and security were given, that the court had jurisdiction, 
and the notes were distributable by it according to New 
York law. See 18 Ga., 554, before cited. The court made 
this point turn on the productiveness or unproductiveness 
of that judgment—the solvency or insolvency of the admin- 
istratrix and her sureties—and whilst the question is a new 
one, and was argued with much learning and ability by the 
counsel for plaintiffs in error, we think that the court prop- 
erly submitted the question to the jury ; and that the court 
did not err as set out in the fourth and fifth grounds of the 
motion for a new trial. 

5. The sixth and eighth grounds were properly over- 
ruled, because as to the sixth the verdict is not against the 
charge, and the eighth did not hurt complainants as the 
judgment from the New York court shows that all were 
parties in the view we take of it. 

6. In respect to the other grounds, that the verdict is 
against law and evidence, we are of the opinion that there 
is evidence to sustain it, and that it is not against the law. 
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Leaving out the entire record from New York, and con- 
sidering the case merely in the view that innocent purchas- 
ers without notice of an equity will be protected—Code, 
§3092 and decisions there cited—and the weight of evidence 
is with the defendants. Even in case of accident and mis- 
take, equity will not relieve against such purchasers. Code, 
§3119. And whilst the evidence is conflicting in respect to 
notice to Goldsmith with the preponderance, we think, in 
his favor, there is no conflict as to want of notice to Mea- 
dor. And whilst the latter has not yet acquired complete 
title from Goldsmith, he has paid largely upon his bargain 
for the land ; and complainants nowhere offer to do equity 
towards him—the bargainer for the land, if I may use the 
expression, and the real equitable owner thereof, with but a 
comparatively small fraction left unpaid. 

In any view, we think that the verdict is right, and the 
ease looks like an effort on the part of Mrs. McNamara and 
her children to play into each other’s hands and recover 
property which she sold and got the price for, and for 
the price of which, and much more than its price, to-wit, the 
principal and interest of the Lynch notes, she has been ad- 
judicated to be responsible to them in the surrogate court 
of the county in New York, where her husband died, and 
where she administered. 

All natural equity is against their recovery ; and the prin- 
ciples of law and equity as found in the books do not re- 
quire us to decide against what we consider the right and 
justice of the case. The New York record shows several 
thousand dollars in her hands, allowed to be retained by her 
as her share of the estate. Let her pay her children with 
that. 

Judgment aflirmed. 
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Roserts, guardian, vs. Leonarp et al. 


[This case was argued at the last term, and the decision reserved. } 


In injunction cases, bills of exceptions must be tendered and signed 
within twenty days from the decision. Absence of the presiding 
judge from home, though stated in the certificate as the reason for 
failure to sign it in time, will not prevent a dismissal of the writ of 
error. 


Practice in the Supreme Court. August Term, 1878. 
Report unnecessary. 
I. A. Busu, for plaintiff in error. 
E. C. Bower, for defendants. 
Warner, Chief Justice. 


It appears from the bill of exceptions in this case, that 
the decision was rendered on the 23rd of October, 1878. 
The bill of exceptions was not signed until the 23rd of 
November, 1878, the judge certifying that it reached his 
residence on the 9th, but in consequence of his absence 
from home it was not signed until the 23rd. The 3213th 
section of the Code, requiring the bills of exceptions in in- 
junction cases to be tendered and signed within twenty days 
from the rendition of the decision, does not make the ab- 
sence of the judge from home an exception to that positive 
requirement. This case comes within the ruling of this 
court in Gray vs. Field, decided at the last January term, 
and must control it. Let the writ of error be dismissed. 


Purpps vs, MANSFIELD et al. 
[This case was argued at the last term, and the decision reserved.] 


1. Where the refusal to grant a non-suit does not hurt the defendant, 
for the reason that the plaintiff introduces more evidence, and per- 
fects his case, it is not good ground for a new trial. 

2. If one party be dead whose testimony is in court by interrogatories, 
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the parties on the other side are competent witnesses, and » new 
trial will not be granted because they contradict the dead party or 
relate his conversations, especially when the fact so contradicted or 
related is abundantly proven by other testimony. 

3. A deed delivered up to be canceled provided certain contingencies 
happen, and which by inadvertence was not canceled, may be used to 
sustain title to land, where the contingencies upon which it was to 
be canceled never occurred, especially where the case is on trial in 
a court of equity. ; 

. Generally, newly discovered testimony wil! not operate to procure a 
new trial where the counsel of the movant knew of its existence and 
accessibility. 

5. Influence which citizens of a county whoare parties to the suit pos- 

sess, is no reason for change of venue, and the other citizens have 
no such interest in a case between the sureties on a county treasu- 
rer’s bond, and the mother of such treasurer, in respect to title to land, 
as to disqualify them as jurors. 
If such county tressurer has the legal title to land and conveys the 
same to his sureties to indemnify them against loss sustained by 
reason of such securityship, equity will not interfere against the 
sureties at the instance of the holder of a secret equity, of which the 
sureties had no notice, actual or constructive. 

. The verdict is supported by evidence and in accordance with the 


law of the case. 


Ejectment. Title. Equity. Deeds. Witness. Non- 
suit. Principal and surety. Contracis. Newtrial. Before 
Judge Hittyer. Clayton Superior Court. March Term, 


1878. 


Mansfield e¢ al. brought ejectment (in the short or statu- 
tory form) against Phipps e¢ ad. Mrs. Phipps filed her bill 
to enjoin the ejectment suit and to enforce a specific 
performance of an agreement on the part of defendants to 
eancel the deed on which their suit was founded. The two 
cases were tried together. 

Plaintiffs in ejectment placed in evidence a deed from 
Phipps, the son of complainant in the bill, to them, dated 
in 1871, for the stated consideration of $1,500.00, convey- 
ing the land in question; they then proved that Phipps had 
lived about three and a half miles from Jonesboro since the 


4 
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war, except some time when he lived in Jonesboro; that he 
lived on the land with his mother until his death, which 
occurred since the beginning of the suit. 

Plaintiffs closed. Defendants inoved fora non-suit, which 
was refused. Plaintiffs then proceeded ; their evidence was, 
in brief, as follows: 

Phipps, the son, was treasurer of Clayton county; plain- — 
tiffs were the securities on his bond; he became a de- 
faulter; one of the securities went to see him in regard 
to it; he proposed to deed them this land in order to 
save them from loss, at least pro tanto; they agreed, and 
he made them this deed ; he was in possession of the land ; 
had been since the close of the war (1865); his mother lived 
there also. Plaintiffs knew nothing of any claim to the 
land by Mrs. Phipps. A proposition was made to settle the 
default with the ordinary and grand jury, by turning over 
tlie land to the ordinary for the county; Phipps made a 
deed accordingly, and the security who had conducted the 
negotiations delivered their deed to be canceled provided 
the securities were fully released ; they were not released, 
nor the deed actually canceled. The securities have had to 
pay a considerable sum on account of the default of their 
principal. 

The evidence of defendants was, in brief, as follows: 
Phipps, the husband of complainant, went to the army as a 
substitute for one Hanes, in 1863; he received about $500.00 
cash, a horse and saddle, and a note for $2,000.00 ; the note 
he left with the complainant for her benefit, and to buy her a 
home (as she testified). He died soon after returning from 
the army. She gave the note to her son for the purpose of 
collecting money on it for her; he did so, and bought the 
land now in dispute with the proceeds; they both lived on 
it; she never attended to business matters of that kind, and 
trusted the whole transaction to her son; she did not know 
he had taken title in his own name; nor that he had con- 
veyed it; or indeed that he ever laid claim to it. The secu- 
rities agreed that if Phipps would make a deed to the ordi- 
nary for the county, they would deliver up their deed to be 
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canceled ; he made the deed, his object being to stop all pros- 
ecution for embezzlement, the securities delivered their deed, 
and defendants in ejectment supposed it had been canceled 
until it was produced in court. The note of Hanes was 
made payable to Phipps, the son; when he bought the land 
he took the title in his own name. 

The jury found for plaintiffs in ejectment 

Mrs. Phipps moved for a new trial, on the following, 
among other grounds: 

1. Because the court erred in refusing to grant a non- 
suit on motion of defendants. 

2. Because the court allowed plaintiffs in ejectment to 
testfy as to sayings of Phipps in relation to the locality of 
the land, he being an original party to the ejectment cause, 
and being dead. [His evidence had been taken by interrog- 
atories, and was in court. | 

3. Because the court charged, in effect, that if the securi- 
ties delivered up their deed for cancellation, the parties 
believing at the time that the liability on account of which 
the deed was made had been done away with, but the deed 
was not canceled, through inadvertence or accident, without 
fraud, and it turned out afterwards that the securities were 
not relieved, so that the consideration of the cancellation 
failed, they could reassert their title, and Mrs. Phipps would 
not be entitled in equity to compel a specific performance 
of the agreement to cancel. 

4. Because of newly discovered evidence that the default 
of the principal had been fully settled, so far as the county 
was concerned, by a rule absolute against the sheriff for the 
amount of the default, and the securities thereby discharged. 
[Movant alleged that she did not know this at the time of 
the trial, that her original counsel was dead, and by reason 
of her age and infirmity she had been unable to prosecute 
diligent inquiry concerning these facts. ] 

5. Because the jury trying the case was not impartial, 
the subject matter of the suit being a default arising 
from the misappropriation of the taxes paid in the treasury 
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by the citizens of the county, so that no such citizen could 
be an impartial juror; and because plaintiffs in ejectment 
were men of large influence in the county. 

6. Because the verdict was contrary to law, evidence, and 
the charge of the court. 

The motion was overruled, and movant excepted. 


N. J. Hammonp; Spence & Dorsey, for plaintiff in error, 
cited as follows: Court should have granted non-suit, 12 
Ga., 166; Adams on Ejectment, 247; 2 Gr. on Ev., 304. 
Witnesses incompetent, 37 Ga., 118; 39 Zb., 186; 42 Zb., 
120. Illegal consideration, Code §§2690, 2748, 3054; 39 
Ga., 85,90; 48 Zb. 358; 59 7d., 165; 30 Td., 944; 29 Id., 
207; 28 Tb, 111; 27 Jb., 481; 9 Fb, 440; 57 Fd., 109; 
56 Ib., 365, 503, 527, 596; 49 Zb., 37; 6 Jb. 591; 19 Jb., 
133; 41 7d. 361. 


Speer & Srewarr; W. H. Hersey, for defendants, cited 
as follows: Non-suit properly refused, Code, §3346. Wit- 


nesses competent, 52 Ga., 385. Consideration to cancel 
failed, 14 Ga. 145. New evidence, 49 Ga., 210; 55 Jb., 
227; 33 7b., 24,173. Verdict right, 49 Ga., 133; 6 Watts, 
131; 43 Ga., 281, 374-379, 400, 483; 42 7b., 148. Con- 
sideration good, Code, §2164. 


JACKSON, Justice. 


Mansfield and Morrow brought ejectment against Mrs. 
Phipps and her son for the recovery of a tract of land. 
Mrs. Phipps filed a bill setting up certain equities therein, 
and it was agreed that the ejectment and equity causes be 
tried together. The jury found for the plaintiffs in eject- 
ment, who were the defendants in equity, in both cases, and 
a motion for a new trial having been refused, Mrs. Phipps 
brings the case to this court for review. 

1. We do not think that the plaintiff in error was hurt 
by the refusal to non-suit the plaintiffs; for if their case 
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was not fully made out, they went on immediately and per- 
fected the proof. 

2. So with regard to the testimony of the plaintiffs in 
ejectment after one of the defendants was dead; as to the 
locality of the land. It did not hurt the defendant ; the 
proof was abundant besides their evidence; and the real 
party, Mrs. Phipps, was living, and the party who died pen- 
dente lite was sworn by interrogatories before his death. 

3. In respect to the charge of the court we see no error. 
It was to the effect that if the deed on which the plaintiffs 
in ejectment relied, was delivered up to be canceled pro- 
vided another deed was given which should relieve them 
as sureties for Phipps, the county treasurer, and they were 
not so relieved as sureties, and the deed to them had not in 
fact been actually canceled, that they still could recover 
upon it. There seems to have been evidence to support the 
charge. Morrow and Mansfield were sureties on Phipps’ 
bond as county treasurer, he was a defaulter, he had title to 
this land, and he gave them a deed to it for the purpose of 
securing them against his default. Subsequently the ordi- 
nary agreed to take a deed to the land and thus to release 
the sureties, but that failed ; and hence these sureties insisted 
that they had the right to consider their deed, which had 
not, in fact, been canceled, as good and valid. It appears 
equitable, and the case was on trial in equity. , 

4, ‘Vice ground in regard to newly discovered testimony 
is not supported by the affidavits of counsel, and does not 
therefore come up to the rule of diligence. 

5. We do not see how the citizens of the county were in- 
terested in the cause so as to disqualify them as jurors, and 
there is nothing in that ground for new trial. 

6. The other grounds certified to by the judge go to the 
point that the verdict is against the law, equity, evidence, 
and charge of the court. 

The case is about this: The husband of the complain- 
ant in equity furnished the money which bought the land 
sued for, as she alleges, for her, but her son took title to 
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himself. So she and her son swear. But the facts appear 
that the note was made payable to the son—that the father 
had this done, or was present when it was done; that the 
son bought the land with the proceeds of this note; that the 
deed was made to himself; that he gave a title to it to these 
sureties to secure them; that afterwards it was supposed 
that if a deed was made to the ordinary and theirs was can- 
celed they, the sureties, would be relieved; that a deed 
was so made and their deed delivered up for such condi- 
tional cancelation; that it was not in fact canceled; that 
they were not relieved, but had paid for Phipps large 
amounts, and that more was due. On these facts substan- 
tially the jury found their verdict. We think that it is 
not against the charge of the court, or the law, or equity, 
or the evidence. The deed is free from the taint of being 
given to suppress the prosecution for felony, because it was 
evidently given to save harmless these sureties who had no 
power to suppress such a prosecution, neither of the.u be- 
ing officers of the court, so far as the record discloses. The 
truth is that they stand as innocent purchasers, without 
notice of a secret equity; and in this view, even conceding 
that Mrs. Phipps is right in her facts, they will be protected 
against her secret equity. The legal title was in her son; 
they bought from her son and took his deed without notice, 
or pretence of notice, that her money paid for the land. 
They had been forced to pay money for the son on their 
bond as his sureties; and the judgment against him and 
them was stiil open for a large balance, and the considera- 
tion for the land was the fact of securityship, and that they 
would have to pay as sureties. Hence their equity is as 
high as anybody’s can be, and a court of equity will not 
interpose against them, especially when Mrs. Phipps’ trust 
in her son, and her misplaced confidence in him, have brought 
her into all this trouble, and more especially when her whole 
equity is secret, resting entirely in parol without a scratch 
of a pen to strengthen it, and without pretence even that 
Morrow and Mansfield knew or had heard anything about 
her interest. 
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The legal title was in them; upon it they sought to re- 
cover; she carried them into equity; they stand on the 
footing of innocent purchasers without notice; her only 
equity is a secret trust unknown to them; and equity will 
not relieve her. Code, §2329; 7 Ga., 530; 13 Ga., 66; 


42 Ga., 95, et seq. 
Judgment affirmed. 


IrBy vs. LAWSHE. 


[This case was argued at the last term, and the decision reserved.] 


. Where, by contract, one party had the exclusive right to sell prop- 
erty of another on terms specified, and was to receive a certain com- 
pensation therefor, a subsequent change in the contract whereby the 
owner was also allowed the privilege of selling, provided the agent 
should receive the same compensation as before, was not a sale of 
the agent’s chances of selling, and a charge to that effect was error. 
The agent simply parted with his exclusive power. 

. The question in issue was whether property was sold by a p:incipal 
within the time covered by an agreement with an agent, to the effect 
that the latter should have the right to sell and receive a specified 
compensation therefor; or if the principal sold, the agent was still 
to r-ceive the compensation: 

Held, that it was error to charge that if the principal omitted efforts to 
sell, the agent’s right would continue until the principal did sell, and 
the agent would be entitled to recover as if the sale had been made 
within the time in question. 

JACKSON, Justice, dissented. 


Contracts. Principal and agent. Charge of Court. Be- 
fore Judge Hityer. Fulton Superior Court. March 
Term, 1878. 


Lawshe sued Irby, alleging that Irby employed him to 
sell the “ Glade Mine,” in Hall county, Ga., in May, 1876, 
agreeing to allow him as compensation, all he received over 
$40,000.00, and afterwards, in July, the contract was 
changed so as to allow him all he could get over $30,000.00. 
He alleged that he made various efforts to sell under this 
contract; that in February, 1877, being about to sell for 
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$30,000.00 and a 1-20 interest to be allowed him by the 
purchaser, he saw Irby and insisted on being allowed some- 
thing out of the $30,000.00 in addition to the 1-20 interest 
he was to get from the purchaser ; that Irby agreed to allow 
him to use the $20,000.00 arising from the sale until January 
Ist, 1878, or a discount on the same at the rate of 7 per 
cent., in case he paid the cash, being an allowance of 
$1,400.00 in money, and 1-20th interest fn the property ; 
that Irby executed a written agreement to allow him to 
make the sale at that price, and bound himself not to inter- 
fere for sixty days; that shortly afterwards Irby came to 
him and asked him to withdraw his proposition of sale, and 
promised if he (Irby) sold Lawshe should have the same he 
was to get under the contract, being $1,400.00 and a 1-20th 
interest in the $30,000.00, equal to $1,560.00, making in all 
$2,900.00; that he (Lawshe) agreed to the request, of which 
Irby had notice; that Irby sold said property, and refused 
to pay him the said sum of $2,900.00, for which cause he 
brings his action. 

There was also a guantum merutt count in the declaration. 

The defendant pleaded the general issue. He also 
set up various parol contracts for the sale of the mines, 
alleging that plaintiff's compensation was entirely condi- 
tional upon the sale being made by him. In addition, he 
alleged that the sixty days contract was in writing, and 
was entered into the 8th of February, 1877; that after 
plaintiff informed defendant that he had failed to sell the 
mine, defendant proposed to him that if he would abandon 
all further efforts to sell, he thought he could sell for $40,- 
000.00, and if he could sell for that he would give him the 
interest on the last payment, and that Lawshe agreed to it, 
and agreed to make no further effort to sell, stating that he 
supposed half would be paid down and that the last pay- 
ment would be about $20,000.00, which would satisfy him ; 
that Lawshe did not comply with this agreement, but con- 
tinued his efforts to sell, whereupon defendant ceased and 
P made no further efforts to sell until after the expiration of 
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the sixty days specified in the writing, but referred all 
applicants to plaintiff ; that after the expiration of the sixty 
days, in May, 1877, defendant sold the mine to A. G. Jen- 
nings for $20,000.00, and at the same time sold said Jen- 
nings another mine for $10,000.00; that $10,000.00 was 
paid down cash on these two mines, and notes given for the 
balance ; that defendant never violated his contract with 
plaintiff, but acted in perfect good faith, ete 

As to the main facts, the evidence was conflicting. 

On the trial the jury found for the plaintiff $1,400.00 
principal and $96.07 interest. Defendant moved for anew 
trial, which was refused, and he excepted. 

The following is an abstract of those parts of the charge 
which seem pertinent to the questions decided: (After a 
general statement of the case, a charge that the onus of 
proof was on the plaintiff, that the jury should look to the 
entire transaction, and that the written contract is presumed 
to inelude the result of all the previous negotiations), “ And 
in determining their rights, the chief point for your inves- 
tigation will be the written contract. You will look at the 
proof, see what modification of the rights of the parties was 
made by the subsequent verbal agreement. The general 
rule is, that a bare contingency or possibility cannot be the 
subject of sale, unless there existed a then present right in 
the person selling to a further benefit, Under the written 
agreement in question, Lawshe had a then present interest 
in the chances of disposing of the mine before the sixty 
days expired, such as could be the subject of a valid sale, 
and if Irby bought him out, the contract of purchase would 
be a legal and valid one, and Irby would become liable to 
Lawshe for whatever he agreed to pay. But the price to be 
paid must be such as was either expressly stated in amount, 
or capable of being ascertained in amount by fixed data. 

%* % * * * * 

“Tf the agreement was, that Irby was to pay 7 per cent. 
on $20,000.00, and it was merely mentioned that Lawshe 
had never offered to sell unless reserving 1-20th unas- , 
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sessable interest to himself, and although never so con- 
fident as at that time that he could have got that price, the 7 
per cent. on twenty thousand dollars only, and without the 
1-20th interest, would be the measure of the price Irby 
would have to become chargeable with,” ete. (Converse 
hypothesis stated.) 
* * * * * * * * * * 
“Irby says that, according to the agreement, he was to 
pay Lawshe only on condition that he, Irby, sold the mine 
within sixty days. Lawshe says that no time was specified, 
but that the agreement was indefinite in this respect, and 
that his rights continued after the end of the sixty days. 
Here is another issue of fact, upon which you will pass be- 
tween the parties, and if you find that the agreement was 
limited to sixty days, and that Irby used ordinary diligence 
to make a sale within sixty days and failed to sell, Lawshe 
could not recover. But in such case it would be the duty 
of Irby to use such ordinary diligence in effecting a sale, 
and if he did not use ordinary diligence, or if he intention- 
ally or purposely, and without sufficient excuse, omitted to 
sell, or if Lawshe’s rights were not limited to sixty days, or 
if Irby omitted efforts to sell, then Lawshe’s rights would 
continue until Irby did sell, and Lawshe would be entitled 
to recover as if the sale had been effected within the time 
in qnestion.” 
The other facts of this case will be found in the de 
cision. 


D. F. & W. R. Hammonn, for plaintiff in error. 
Hoxe Smrru, for defendant. 
Wakgner, Chief Justice. 


It appears from the record in this case that Lawshe sued 
Irby to recover the sum of $2,900.00 which he alleged the 
defendant owed him under a contract in relation to the sale 
of the Winds gold mine, in the county of Hall, which was 

1 
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the property of defendant. On the trial of the case, the 
jury, under the charge of the court, found a verdict in favor 
of the plaintiff for the sum of $1,400.00 principal, and $96.07 
for interest. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and the defend- 


ant excepted. 
The plaintiff offered in evidence the following written 
contract, dated 8th of February, 1877: 


‘“‘STaTE OF GEORGIA, FULTON Country : 

‘‘This agreement, made and entered into between Henry Irby, of the 
first part, and Er Lawshe, of the second part, witnesseth, that for and 
in consideration of the sum of one dollar to me in hand paid, at and 
before the signing of this agreement, the consideration being that the 
party of the first part agrees to give to Er Lawshe, party of the second 
part, full control and right to sell the property known as the Glade 
Mines, etc., comprising two thousand acres, more or less, being in the 
county of Hall, state of Georgia, to have and to hold said right for the 
space of sixty days from this date, with full control and right, not to 
be disturbed by myself or any other person. The price for said prop- 
erty shall be the sum of ten thousand dollars cash down in hand, and 
twenty thousand dollars to be paid on or before January Ist, 1878, 
without interest; or a discount of seven per cent. of the twenty 
thousand, if paid cash down; the property to include all real estate of 
said Glade, being two thousand acres, more or less, of what is known 
as the Lombard property, as well as the Irby property. At the expira- 
tion of sixty days from this date, this article to be void. 


his 
‘* Witness : [Signed] Henry > Irsy.” 


mark. 


W. L. Banks.” 


The evidence in the case is conflicting as to whether the 
defendant sold the gold mine before or after the time 
agreed on by the partics, the plaintiff insisting that the sale 
was made by the defendant before, and the defendant 
insisting that it was not made until afterwards. It appears 
from the evidence of the plaintiff, that on the 3rd of March, 
1877, a verbal contract was made between the parties by 
which he consented that defendant might sell the gold mine 
if he could do so within the time specified in the agreement, 
and, if defendant sold, that plaintiff was to get the same as 
if he, the plaintiff, had sold it ; that by this verbal contract 
of the 38rd of March the written contract was extended, but 
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to what time it was extended—whether beyond the sixty 
days or not—there is no evidence in the record, and there 
is no allegation in the plaintiff's declaration as to what time 
the written contract was extended, and no allegation that 
the defendant sold the gold mine within that time, whatever 
it may have been. 

1. The court charged the jury, amongst other things, 
“that under the written agreement in question, Lawshe hada 
then present interest in the chances of disposing of the mine 
before the sixty days expired, and such as could be the sub- 
ject of a valid sale, and if Irby bought him out, the contract 
of purchase would be a legal and valid one,and Irby would 
become liable to Lawshe for whatever he agreed to pay.” 
This charge was error, because it treats the transaction as a 
sale of Lawshe’s interest, whereas, he retained his interest,. 
whatever it was, and parted with nothing but his exclusive: 
power. The parol contract of March was a modification of 
the previous written contract, not the sale of chances. All 
the rights and interest of the plaintiff which would entitle 
him to recover were based on the agreement with the de- 
fendant. 

2. The court also charged the jury, “that if Irby omitted 
efforts to sell, then Lawshe’s rights would continue until 
Irby did sell, and Lawshe would be entitled to recover as if 
the sale had been effected within the time in question.” In 
view of the evidence in the record, this charge of the court 
was error. The controlling question in the case was whether 
the sale of the gold mine was made by the defendant within 
the time as stipulated by the agreement of the parties, so as 
to entitle the plaintiff to the compensation which he claims. 
Within what time was the sale to have been made by the 
defendant under the agreement of the parties, to entitle the 
plaintiff to recover? Was it to have been made within 
sixty days as specified in the written agreement, or was the 
time extended by the parol agreement made on the 3rd of 
March, 1877? and, if so, to what time was it extended ? 
The time within which it was to have been sold, under the 
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agreement of the parties, is not alleged in the plaintiffs 
declaration, nor does it appear from the evidence in the 
record, if indeed it was extended beyond the sixty days as 
specified in the written agreement. It was incumbent on 
the plaintiff to aJlege and prove such facts as would, under 
the law, entitle him to recover. In view of the evidence, 
and the rulings of the court hereinbefore adverted to, the 
ends of justice require that a new trial should be granted, 
and it is so ordered. Let the judgment of the court below 
be reversed. 


Buieckiry, Justice, concurred, but furnished no written 
opinion. 


Jackson, Justice, dissenting. 


I think that the charge of the court, which is set out in 
full in the record and report of the case, presented the is- 
sues in this case fairly and fully to the jury; that the evi- 
dence was conflicting, and the jury has passed upon it, and 
there is enough to support the verdict. 

Lawshe had such an interest in the land that Irby could not 
sell it so as to destroy that interest without an eqnivalent 
or arrangement with Lawshe, and when he had an opportu- 
nity to sell himself, it was his duty to arrange with Lawshe 
to do so. Whether the interest which Lawshe had be called 
a:: interest with power tosell, or by any other name, is wholly 
immaterial. It was valuable to Lawshe and he had worked 
under it, and Irby could not deprive him of it except by 
his consent. That consent was necessary to enable Irby to 
sell himself, and therefore was a valuable consideration to 
support the supplemental verbal contract which allowed 
Irby to sell for a consideration, to-wit, the payment of a 
certain per cent. to Lawshe. Whether or not there was 
such a verbal contract, an. whether or not it was confined 
to the sixty days of Lawshe’s right to sell, or extended in- 
definitely, were questions for the jury, and were, in my 
opinion, given fairly and legally to the jury-in the charge. 
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If the time was not extended, and Irby, after telling 
Lawshe that he had opportunity to sell, and inducing him 
to believe that he would sell within the sixty days, omitted 
to do so, with intent thereby to deceive Lawshe, putting off 
the consummation of the trade until after sixty days, to de- 
prive Lawshe of his per cent. agreed upon, such conduct 
would operate as a fraud upon Lawshe, and he would still 
be entitled to the per cent., the sale being made to the man 
to whom Irby had told Lawshe he could sell when he made 
the supplemental verbal contract. Such is the effect of the 
charge in the motion for new trial, construed in connection 
with the context set out in the charge in full, and, so con- 
strued, I fail to see error in it. 

Taken altogether, the charge seems to me to be a clear 
and complete presentation of the issues to the jury in lan- 
guage suited to their comprehension, and as free from error 
as the proper presentation of such a case could reasonably 
be made. 

The credibility ot the witnesses and the weight of the 
evidence are matters for the jury, which they are more com- 
petent to pass upon from their acquaintance with the par- 
ties and witnesses, and their appearance and mode of testi- 
fying, than I am, and when the only other tribunal with 
which the law invests the power to pass upon the evidence 
in review, to-wit, the judge who presided at the trial, and 
who also saw the witnesses and their manner of testifying, is 
also satisfied with the verdict, it seems to me that the verdict 
ought to stand. Therefore I dissent from the judgment of 
reversal. 


Cook vs. THe Commissioners oF Houston County. 


JThis case was argued at the last term and the decision reserved. Jackson, Justice, 
being disqualified, Judge McCutchen, of the Cherokee circuit, was designated by the 
governor to preside in his place.] 


1. Where by order of the chancellor a reference of matters in an equity 
cause had been made to a master in equity, and the master having 
failed to act, the chancellor, at asubsequent term, passed an order 
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withdrawing the reference from the master, and referring the same 
matters to a different person named in the order and styled “ Master 
pro hac vice,” this latter order is not void. The chancellor may, 
in the exercise of a sound discretion, change a reference from one 
master to another, or from a master to an auditor. 

. Where the chancellor passing such interlocutory order, did not pre- 
side on the final trial, and no objection to the passage of the order 
appears to have been made at the time—no exception thereto ap- 
pearing in the record—this court cannot review such action of the 
chancellor. 

. Where the order of reference to an auditor requires that exceptions 
to his report shall be filed within twenty days after notice of the 
filing of the report in the clerk’s office, a party duly notified cannot 
file exceptions after the time limited without leave of the court. 

. If a party has been prevented by good cause from filing his excep- 
tions within the time limited, he should apply to the court without 
unreasonable delay for an extension of time to file his exceptions, 
and upon his failure to do so during four successive terms of the 
court thereafter, without showing any excuse for this delay, this 
court will not interfere with the discretion of the chancellor in re- 
fusing the application, and in striking the exceptions on the ground 
that they had been filed without leave of the court after the time 
limited had expired—especially where no very satisfactory excuse 
is shown why the exceptions were not filed within the time limited. 

. Where an auditor’s report has been received and allowed by the 
court, and the report is not excepted to, there is no issue for the jury 
to try as to any matter covered by the report, and the chancellor will 
pronounce judgment thereon without the intervention of a jury. 
Article VI, section XVIII, paragraph I, of the constitution, which 
declares that ‘‘the right of trial by jury, except where it is other- 
wise provided in this constitution, shall remain inviolate,” is not in 
conflict with the principle above enunciated. 

Where the statute of limitations is pleaded and insisted on at the 
trial, and the facts on which it is based, together with the action of 
the auditor in relation thereto, appear in the report, the court 
must, in its final decree, pass upon the question of law thus raised, 
though no written exceptions to the auditor’s report be on file, the 
ruling of the court on the statute of limitations being excepted to. 

. Four years after the accrual of the cause of action is the period of 
limitation within which, in general, a suit upon an account must be 
brought by a county to recover money illegally drawn from its 
treasury on false accounts. Yet where a sheriff—while in office as 
such—draws divers sums of money, at different times, from the 
treasurer of the county on false and fraudulent accounts and vouch- 
ers for insolvent costs claimed as due him, and for official services 
claimed to have been rendered—some of the payments having been 
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made to him within less than,and others more than, four years before 
suit was commenced, the statute of limitations does not com- 
mence to run in favor of the sheriff during his continuance in 


office. 


Equity. Master. Auditor. Practice in the Superior 
Court. Time. Constitutionallaw. Jury. Statute of lim- 
itations. Before Judge Crisp. Houston Superior Court. 
November Adjourned Term, 1877. 


For the facts of this case, see the opinion. 


Ext Warren; B. M. Davis; W.S. Watrace; S. Hatt, 
for plaintiff in error. 


S. D. Kitten ; Lanter & Anperson ; H. M. Hotrzcriaw, 
for defendants. 


McCorouen, Judge. 


On the 15th day of September, 1873, a bill in equity was 


filed in the Houston superior court by the ordinary of that 
county against John R. Cook. Pending this suit, a board 
of commissioners of roads and revenues having been es- 
tablished for said county, they, as such commissioners, 
were made complainants instead of the ordinary. The 
object of the bill was to recover, in behalf of the county, 
numerous sums of money, amounting in the aggregate to 
$17,276.00, which the bill charges had been drawn by said 
Cook, while acting as sheriff of Houston county, from the 
treasury of said county, on false and fraudulent accounts. 
Cook held the office of sheriff from the 24th day of August, 
1868, up to the 9th day of February, 1871. The payments 
by the county treasurer to him were very numerous, and at 
different times, extending through his term of office. The 
accounts were mostly for insolvent criminal costs, claimed 
as due to the sheriff and other officers, and the balance was 
for extra services and other services and expenses claimed 
to have been rendered and incurred. The larger portion of 
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these payments were made to Cook within four years before 
the bill was filed, yet a considerable number of them, 
amounting to a considerable sum in the aggregate, and 
which were allowed and included in the decree against 
Cook, were made more than four years before the filing of 
complainants’ bill. ‘The statute of limitations was pleaded 
and insisted on by Cook. Atthe May term, 1874, the cause 
was, by order of court, referred to E. F. Best, master in 
equity. He failed to act, and at the May term, 1875, an- 
other order of court was passed by Hon. B. Hill, the presiding 
judge, withdrawing the reference from said Best, master in 
equity, and making a reference of the cause to W. B. Not- 
tingham, styling him “master pro hac vice.” The order of 
reference required that the report should be filed in the 
clerk’s office at least thirty days before the next succeeding 
term of the court, and that within five days after the filing 
of the report of the “master pro hae vice,’ written no- 
tices of such filing should be served on the parties to the 
suit. The order further required that the parties desiring 
to except to the report should file their exceptions in the 
clerk’s office within twenty days after such notice served on 
them. 

The auditor (Nottingham) heard the cause, and made and 
filed his report in the clerk’s office within the time fixed by 
the order of reference, and he also served the parties with 
written notice as required by the order and within the time 
required. 

No exceptions to the report were filed within the time 
limited by the order. But a few days after the expiration 
of the time, counsel for Cook filed exceptions in the clerk’s 
office. . This was done without leave of the court. Nor 
was any application made to the court for leave to file ex- 
ceptions, or for any extension of time for the purpose, at 
the ensuing term, or at any term thereafter, until the term 
at which the case was tried, more than two years thereafter. 

Cook’s exceptions were prepared by Messrs. Grice & 
Davis, two of his counsel who were present during the 





FEBRUARY TERM, 1879. 227 


Cook vs. The Commissioners of Houston County. 


whole trial before the auditor, and were actually engaged in 
conducting his defense, one of whom examined the wit- 
nesses. The exceptions were fully prepared in time to have 
filed them within the time limited. They were not filed 
because Geueral Warren, another of Cook’s counsel, was 
then ill with an attack of rheumatism, and desired to see 
the exceptions before they were filed. General Warren was 
present during the greater part, but not during the whole, 
of the trial before the auditor. It appears that the excep- 
tions were filed just as they were originally drawn by Grice 
& Davis, and it does not appear that they were ever sub- 
mitted to General Warren’s examination or criticism at any 
time, 

The final decree was made at the February adjourned 
term, 1878, before Judge Crisp, the successor of Judge 
Hitt. At this term the court sustained the motion of com- 
plainants, and dismissed the defendant’s exceptions on 
the ground that they had not been filed within the time 
limited by the order of reference, and the report of the 
auditor was approved and allowed by the court. At 
this same term the defendant moved to quash and disallow 
the report of Nottingham, “ master pro hac vice,’ on the 
ground, Ist, that there is no such officer as a master pro hac 
vice; 2d, that the cause having been referred to Best as 
master, could not have been withdrawn and referred to an- 
other without defendant’s consent ; that the court had no 
jurisdiction to make this change of reference, and that the 
report of Nottingham wasa nullity and should not be allowed. 
This motion was overruled by the court. After the excep- 
tions were dismissed and the report was allowed by the 
court, a decree was rendered by the chancellor without a 
verdict by a jury, on the facts as reported by the auditor and 
in accordance with the report, against Cook for $9,385.25. 

To which defendant Cook excepted. 

1. The fact that Nottingham is styled “aster pro hac 
vice” in the order of court changing the reference of the 
cause from the master to him, does not affect the validity of 
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the appointment. It might have been more accurate to 
have styled him auditor. But the nature of his office and 
the duty he was to perform are plainly set forth in the 
order making the change of reference. 

2. Judge Hill passed the interlocutory order changing 
the reference and substituting Nottingham in the place of 
Best, the master to whom the reference was originally made. 
To this order changing the reference no exceptions were 
taken and certified at the-term at which it was passed. 
Nor does it appear that any objection was ever made to it 
until the term at which the final decree was made before 
Judge Crisp, who was the successor of Judge Hill. Under 
these circumstances, this court cannot inquire whether this 
order made by Judge Hill was in accordance with sound 
legal discretion or not. 

3. The order of reference had fixed the time within which 
the parties should file their exceptions to the report as here- 
inbefore fully set forth. The time limited having expired 
without any exceptions being filed, the plaintiff in error 
could not legally file his exceptions: afterwards without ob- 
taining leave of the court for this purpose. - 

4. In matters resting in legal discretion, the courts favor 
the diligent, but not the negligent. Where parties are pre- 
vented by good cause from filing their exceptions within 
the time fixed for that purpose, they should see to it that 
they are guilty of no unreasonable delay in applying to the 
court for an extension of time. If delay having the effect 
to protract the litigation exists before the application is 
made, some reasonable excuse for this delay must be shown 
to the court, as well ae the excuse for the original failure, 
before any extension of time should be granted. The appli- 
cation should be made at the first term at which it could be 
done. In the case at bar, four terms were allowed to elapse 
without any application to the court, and for which no ex- 
cuse is offered. And besides this, the reasons assigned why 
the exceptions were not filed within the time originally 
limited are by no means satisfactory. 
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5. The plaintiff in error insists that the chancellor erred 
in rendering a decree on the facts as reported by the auditor 
without any verdict of a jury, and that he was thus deprived 
of the right of trial by jury as secured by the constitution, 
article 6, section 18, paragraph 1, which declares that “the 
right of trial by jury, except where it is otherwise provided 
in this constitution, shall remain inviolate.” 

The right of trial by jury guaranteed by this provision of 
the constitution relates to the trial of issues of fact, not to 
the trial of issues of law. Issues of law are to be tried by 
the court. Our statute provides that “the report of the 
master or auditor, when returned to court, shall be subject 
to exceptions for such time as the court may allow, and the 
exceptions so filed shall be the only issues of fact submitted 
to a jury, so far as the matters referred are concerned.” 
Code, §4203. | 

Of course a reasonable time would have to be allowed by 
the court for the parties to except. If either party desires 
to controvert any fact contained in the report, he can do so 
only by filing his exceptions thereto. Upon any issue of 
fact thus made, he is entitled to his trial by jury. If he 
makes no such issue, he thereby elects to stand upon the 
report as true so far as the matters of fact therein reported 
are concerned. And nothing is left to be done but for the 
court to pronounce upon the matters of law involved, or 
arising upon the facts as shown by the report. 

Where the whole of the facts in litigation are referred to 
the auditor, and where the report also covers the entire facts 
of the case, the chancellor enters the decree without the 
intervention of a jury. Code, §4206. 

In the case before us, the entire facts were referred to 
the auditor, and his report covered the whole case; and 
there having been no exceptions legally filed, there were no 
issues of fact to be tried, and the chancellor properly 
entered the decree. 

Sections 3097 and 3138 of the Code must be read and 
construed in connection with sections 4203 and 4506, above 
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referred to, so as to give effect to all without making one 
section unnecessarily nullify another. Section 3097, in 
express terms, authorizes the reference of a part only of 
the facts to a master or auditor, and in such case the report 
would have to be confined to the facts referred, and could 
not legally go beyond the reference. And if the facts not 
referred were controverted facts, a jury would have to pass 
upon them whether the report upon the other facts which 
were referred was excepted to or not. Where a portion 
only of the controverted facts in litigation are referred, the 
parties have a right to go before the jury. Where the last 
clause of this section declares that “the final decision upon 
the facts shall be by aspecial jury,” it refers to the decision 
of controverted facts—to issues of fact made up according 
to law or the rules of pleading. Any other construction 
would involve the absurdity that the legislature intended 
that the jury should pass upon the existence of facts ‘hough 
such facts were admitted by the parties and not in contro- 
versy between thom. There can be no propriety in a jury, 
or any other tribunal, passing on the existence of facts 
which are not controverted between the parties to the litiga- 
tion. 

6. The statute of limitations was pleaded and relied on 
by Cook, who was defendant in the court below. He relied 
on this plea before the auditor, and also before the court on 
the final hearing of thecause. The chancellor’s decree was 
for the exact amount which the auditor’s report showed to 
be due from Cook to the county ; and the report set forth 
at length the numerous small payments made to Cook, and 
the times of the several payments. The report contained 
all the facts necessary to enable the court to determine 
whether the whole or any part of the sum decreed to com- 
plainants was barred by the statute or not ; and plaintiff in 
error excepted to the ruling and decree of the chancellor on 
this ground. 

Under these circumstances, though there were no written 
exceptions to the auditor’s report on file, we hold that the 
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plaintiff in error had the right to insist before the court on 
the final hearing upon his plea of the statute of limitations. 
As all the facts bearing on this question were ascertained 
and appeared in the report, it became simply a question of 
law whether, under the facts as reported, any portion of the 
complainants’ claim was barred; and if the auditor had 
erred in his legal conclusions by reporting and allowing to 
complainants any items which were barred by the statute, 
such error of law should have been corrected by the court 
upon its attention being called to it on the final hearing. 
But we do not find any error on this point which could 
possibly prejudice the plaintiff in error. 

7. Three several pleas of the statute of limitations were 
filed by defendant in the court below. One year, three 
years and four years being severally pleaded as the period 
of limitations applicable to this case. The one year period 
is insisted on upon the ground that our Code, section 507, 
prescribes one year as the period within which all claims 
against the county must be presented after they accrue. It 
is claims “ against” the county only that are here referred 
to. It is clear that this section has no applicability to the 
ease before us. It is equally clear that three years is not 
the period of limitation applicable. The bill in this case 
was in no sense a bill of review (as insisted upon by counsel 
for plaintiff in error), which the statute requires to be filed 
in three years. 

We hold that the general rule is that four years after the 
accrual of the cause of action is the period of limitation 
within which a suit upon an account must be brought by a 
county, to recover money illegally drawn from its treasury 
on false accounts. 

Yet we hold that the case at bar falls under an exception 
to this general rule, and that under the circumstances of 
this case the statute did not commence to run in favor of 
the sheriff, Cook, against the county during his continuance 
in the office of sheriff of that county, and that, as all of the 
payments were made to him during his continuance in 
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office, none of them would have been barred until the ex- 
piration of four years after he ceased to be sheriff. It will 
be observed that all of the accounts upon which the moneys 
were drawn were accounts in favor of the sheriff, and 
claimed to be due him for official services, and for expendi- 
tures incurred in the discharge of official duties, or for the 
benefit of the county in some way. The greater portion 
of these claims were for insolvent criminal costs. The andit- 
or’s report (which the decree followed) allowed to Cook 
every payment which appears to be just, holding him re- 
sponsible to the county only for those items which the re- 
port shows to be false or fraudulent. The auditor held that 
the statute of limitations did not commence to run in favor 
of Cook as to any of the items, until the date of the last 
payment to him, which occurred a very short time before 
he ceased to be sheriff. 

We cannot concur in this holding. There was no mutu- 
ality or alternate course of dealing between the sheriff and 
the county. The accounts were all on one side in favor of 
Cook against the county. The county never extended any 
credit to Cook. Simple payments by the county to Cook 
on his claius did not supply the necessary mutuality. In 
order to protect the older items of a running account against 
the bar of the statute on the ground that one -r more of 
the items were contracted within the statutory period, the 
element of mutuality must exist ; there must have been an 
alternate course of dealing, a credit extended to each party. 
Simple payments alone by the debtor to the creditor will 
not constitute the required mutuality. There must be 
credit extended to each party, so that each can be regarded 
as the creditor as well as the debtor of the other, their claims 
constituting sets-off against each other. Angell on Limita- 
tions, §149; Ingraham vs. Sherard, 17 Serg. & Rawle, 347 ; 
17 California R., 344; Norton, vs. Larco, 30 Zd., 126. 

Though it appears that the claims of Cook were false and 
fraudulent, yet it does not appear from the auditor’s report, 
or otherwise, that there was any concealment or artifice 
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used by Cook to cover up or hide the nature of his transac- 
tions and prevent investigation or suit. In other words, he 
was not guilty of any fraud by which the complainants 
were debarred or deterred from commencing their suit at 
an earlier period, so as to prevent the running of the stat- 
ute on this ground. Code, section 2931. 

Our ruling upon the statute of limitations in this case 
stands upon ground of public policy as well as upon the 
peculiar relation that the sheriff, as such, sustained towards the 
county while he was, by color of his office, making himself 
the creditor of the county, and thus getting possession of its 
funds. 

The relation that subsists between the office-holder and the 
public is peculiar. Though often analogized to the relation 
of principal and agent among private persons, yet tiere are 
differences that separate the two very widely. 

Among private persons, the principal can at all times 
keep watch over the conduct of his agent, and he has the 
stimulus of interest to induce him todo so. But the public 
has to depend upon its officials to protect its interests. It 
thinks and acts through its public servants. Indeed, it has 
no other direct means of either thought or action. The 
very best checks that the law can provide to protect the 
public against official corruption often prove ineffectual. 
Experience shows how difficult it is to detect official delin- 
quency and bring the delinquent to account while he 
remains in his office. 

In what I have now to add upon this subject, I speak for 
myself alone, and not for any other member of the court. 
It seems to me that our ruling on the statute of limitations 
in this case amounts to a limited and temporary application 
of the common law rule that the statute does not run against 
the government: limited, because it applies only to demands 
of the public against its own officials, and temporary, because 
the statute is suspended only during the continuance of the 
official relation. 

Let us see if this ruling cannot stand upon the ground 
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that it is an unrepealed remnant of the common law doc- 
trine referred to. 

The repealing statute was the act of 5th of March, 1856, 
pamph., p. 237. This act was intended as a general statute 
of limitations; and after prescribing limitations for the 
various causes of action, it provides in §38, “ That when by 
the provisions of this act, a private person would be barred 
of his rights, the state shall be barred of her rights under 
the same circumstances.” ; 

It is a rule of construction that no general words in a 
statute of limitations will include the state; the state can 
only be bound by express words, or clear implication. 

The same rule of construction would seem to require 
that no act of limitations affecting the public in express 
terms should be extended, to the injury of the public, be- 
yond what the language of the act necessarily requires. 

By this act of 1856, the state is to be barred of its rights 
only “under the same circumstances” where a private per- 
son would be barred. In other words, it is only in cases 
where “the same circumstances”—that is to say—the same 
surroundings and conditions exist in the case of the state 
as exist in the case of the private person, that the law of 
limitations applicable to the latter is by this statute made 
applicable to the former. 

Of course exact identity of circumstances ought not to 
be required. All that is insisted on is, that the cireumstan- 
ces and surroundings in the case of the state should so sub- 
stantially correspond with the circumstances and surround- 
ings of the case of the private person, as to make it appear 
reasonable that the legislature intended by the words used 
to put the two cases on the same footing.. 

I am aware that it has been questioned whether the com- 
mon law doctrine which protects the state from loss by 
lapse of time applies to counties at all. The reason of the 
rule is founded “in that great public policy of preserving 
the public rights, revenues and property, from injury and 
loss by the negligence of public officers.” Angell on Lim., 
section 36. 
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The reason of the rule, it seems to me, applies with as 
much force to a county as to the state. Indeed, a county is 
but a division of the state—a division made not for the 
purpose of conferring any special privileges or immunities 
upon its inhabitants, but made for the purpose and asa 
means of more effectually administering the general laws 
of the state, and what of autonomy is conferred upon coun 
ties is conferred in furtherance of this general object and 
purpose. 

Judgment affirmed. 


Divine vs. Bary. 


An exccution was issued from the 733d district of Campbell county. A 
constable in and for the 1134th district levied the execution ona 
cow in the 1204th district, where defendant in fi. fa., the owner of 
the cow, resided, and advertised and sold the cow there. At the 
time there was a lawful constable in office in the 1204th district, and 
not absent therefrom. [rover was brought by defendant in exe- 
cution to recover the cow from the purchaser at the constable’s sale: 

Held, that the sale was illegal, the purchaser obtained no title, and the: 
defendant in fi. fa. could recover in trover. 


Officers. Levy and sale. Trover. Before Judge Bucu-. 
AnAN. Campbell Superior Court. August Term, 1878. 


Reported {in the opinion. 


R. T. Dorsey; L.S. Roan, for plaintiff in error, cited’ 
Cobb’s Dig., 639, 47, 143; acts 1865-6, p. 38; acts 1868,. 
pp. 131-2; Code, $§4721, 4717, 4131. 


T. W. Larsam, for defendant, cited Code, §§4142, 3645,. 
4172, 476, 478; acts 1868, p. 133; Cobb’s Dig., 645, 652, 
647. 


JACKSON, Justice. 


An action of trover was brought to recover a cow, sold to 


a purchaser at a constable’s sale, by the defendant in execu- 
16 
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tion against the purchaser, on the ground that the sale was 
illegal and his title had not been divested by it, The court 
instructed the jury that the sale was illegal, and a verdict 
was rendered for the plaintiff in trover; the defendant 
moved for a new trial, it was not granted, and he excepted ; 
and the sole question made is, was the sale valid ? 

The execution issued on a judgment rendered in the 
733rd district of Campbell county, and was returnable to 
that district. The levy was made in the 1204th district of 
the same county, where defendant resided and had his 
property, by a constable of the 1134th district of the county. 
By him the cow was advertised and sold at the usual place 
of sale in the 1204th district, and the defendant in trover 
bought her. A constable, duly elected and qualified, was 
acting in and for the 1204th district when the constable of 
the 1134 district levied upon, advertised and sold the prop- 
erty in his district. Could the constable from the 1134th 
district thus use the process of the 733d district in the 
1204th district ¢ 

We think not. Possibly, under the act of 1869—Code, 
§4142, acts of 1869, p. 143—the constable in and for the 
733d district, whence the f. fa. was issued, might have 
done so; but this constable in and for the 1134th district 
was a mere interloper, and acted without authority of law. 
To allow constables from any district to go into any other 
district and levy and sell property without regard to the 
bailiwick either of the constable where the execution was 
sued out, or the constable in whose district the defendant in 
execution and the property were at the time, would breed 
great confusion and involve the county in much trouble and 
litigation. 

The statute reads, that “It shall be lawful for any con- 
stable of the several counties of this state to execute and 
return any process issued by a justice of the peace or notary 
public of said counties, but he shall return the said process 
to a justice of the peace residing in the militia district where 
the defendant or defendants resided at the time of issuing 
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said process.” ‘The words in the first clause are broad 
enough to embrace this transaction, perhaps, but the follow- 
ing words seem to restrict the meaning to the execution of 
original and mesne process, such as the service of summons, 
notices, garnishments, and things of that sort. So the 
codifiers understood it, which is onty their opinion, and of 
no judicial weight; and so the court below construed it. 
However, that may be, we think full foree may be given to 
all its words by construing the act to mean, that the consta- 
ble of the district whence the process, whether original, 
mesne or final, issues, and to which it is returnable, may 
serve and execute it, returning an account of his acte and 
doings to the court where he is amenable to rule; but that 
a constable of a district in which the defendant does not 
reside, and in which there is no property of the defendant, 
and from which no process is issued and returnable, cannot, 
under the statute, levy, advertise and sell property so as to 
pass title. That is enough to rule this case, and therefore 
we aftirm the judgment. 

See, cited by counsel, Cobb’s Dig., p. 639, 645, 652, 647 ; 
acts of 1860, p. 47; acts of 1869, p. 148; acts of 1865-6, 
p- 38; Code, §§4139, 4721, 4174, 3645, 476, 478. 

Judgment affirmed. 


JANES, adm’r, vs. CLEVELAND. 


Where prope: ty was levied on and a claim interposed covering one- 
half of certain lots, without stating which half, the claim might 
have been demurrable, but a verdict in favor of claimant should not 
be set aside for uncertainty. 


Claim. Verdict. Before Judge Unperwoop. Polk 
Superior Court. February Term, 1877. 


Reported in the decision. 


J. A. Brance; E. N. Broyves, for plaintiff in error. 
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Warren Axin; T. W. Akin, for defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which, the jury, un- 
der the charge of the court, found the following verdict : 
“We, the jury, find the land levied on and claimed by 
B. F. Cleveland not subject to the ji. fa. according to the 
law and evidence, lots No. 272, half 219, and 273, in 1st 
district, 4th section.” A motion was made for a new trial 
on the grounds therein stated, which was overruled, and the 
plaintiff excepted. 

It is insisted that the verdict should be set aside for un- 
certainty, because it does not state which half of lot 219 is 
found subject to the fi. fa. The verdict is as certain as the 
issue submitted to the jury for trial. The levy was made 
upon the whole lot. The claimant claimed one-half of it 
without stating which half. The claim might have been 
demurred to for uncertainty, but that is no ground for set- 


ting aside the verdict for uncertainty. The other questions 

in the case are the same as those in Hutchins, adm’r, plain- 

tiff in fi. fa., vs. Johns, defendant, and Patterson, claim- 

ant, decided at the present term, and are controlled by it. 
Let the judgment of the court below be affirmed. 


Porter & Butter vs. Poor e al. 


Where plaintiffs, being part owners with another of a certain water- 
wheel, and contemplating the purchase of the interest of their part- 
ner in said wheel, called upon defendants who had sold and war- 
ranted the wheel as a good article, to ascertain if they would renew 
the warranty they had made of the wheel, in the event that plaintiffs 
bought the interest of their partner therein, and where the defend- 
ants agreed, in view of such renewal, and in consideration of an 
order for certain castings for the wheel then ordered by plaintiffs to 
be made, to renew the warranty to plaintiffs: 

Held, that the substance of the agreement was a substitution of plain- 
tiffs by a new contract to all the rights of the original purchasers of 
the wheel, with the warranty thereof, and that the consideration 
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was sufficient to support the new agreement, and that plaintiffs, the 
jury being satisfied of the truth of the allegations by the evidence, 
were entitled to sue on the said new contract, and to recover thereon 
the difference in value between the wheel sold and such a wheel as 
was warranted. 

. The evidence is sufficient to support the verdict, and the same is not 
illegal. 


Contracts. Sales. New trial. Before Judge Hittyer. 
Fulton Superior Court. September Term, 1878. 


Pool e¢ al. sued Porter & Butler for breach of warranty. 
The declaration alleged, in brief, as follows: Plaintiffs were 
interested with one Griftin in the ownership of a water- 
wheel. Griffin had ,bought it from defendants, who war- 
ranted it to be suited for the purpose for which it was 
bought. It was defective. Plaintiffs purposed buying out 
the interest of Griffin. Before purchasing, plaintiffs went 
to defendants, informed them of the defect and the intended 
purchase, and asked if the warranty of the wheel would 
continue. Defendants agreed that it should do so; said 
they would repair the wheel; if it still would not work 
properly, they would replace it with a new one, and if that did 
not work properly, they would refund the purchase money 
($350.00). Relying on these promises, plaintiffs bought 
the wheel, and gave an order to defendant for certain cast- 
ings to be used in connection with it, Defendants have 
failed and refused to comply with their promises, or make 
good their warranty, to the damage of plaintiffs, ete. 

Defendants moved to dismiss this declaration because it 
contained no cause of action. The motion was overruled. 
They pleaded the general issue. 

The evidence was conflicting as to the main facts of the 
case (warranty, breach and damage). Defendants showed 
that plaintiffs had never paid for the castings which they 
had made; that they had been sued for the amount, and a 
verdict had been rendered in their favor. 

The jury found for plaintiffs $364.50. Defendants moved 
for a new trial, on the following, among other grounds: 
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1. Because the court overruled defendants’ motion to dis- 
miss the action. 

2. Because the court charged that the measure of dam- 
ages would be the difference in value between the wheel as 
warranted and as sold. 

3. Because the verdict was contrary to law and evidence. 

The motion was overruled, and defendants excepted. 


B. F. Axssort, for plaintiffs in error, cited, on measure of 
damages, 1 Ga., 592; 23 Jb.,17; 30 7b., 421, 948; 46 Zd., 
261; 26 Zd., 704; 56 Zd., 90; 60 Zb., 149. Warranty not 
assignable, 27 Ga., 457-464; 4 Zd., 593; 1 Zb., 75. No 
consideration, Benj. on Sales, 492. 


T. P. Wesrmoretanp, for defendants, cited, on right of 
action, Code, §2244; 10 Mass., 316; 5 Peters, 597; 2 Barb., 
349. 


Jackson, Justice. 


1. The plaintiffs, before purchasing the interest of Grif- 
fin in the wheel warranted to be good by the defendants, 
took the precaution to call upon the defendants with Griffin 
and have the warranty renewed to them, stating what they 
were about to do to defendants, and inquiring whether the 
warranty would follow the wheel. The facts show, we 
think, a novation of the original contract of defendants with 
Griffin in which plaintiffs were interested, and an express 
renewal of the warranty to plaintiffs alone ; and further, on 
the strength of the new trade, an order by plaintiffs for cast- 
ings for the wheel, to be nade by defendants—so that the 
consideration to support the new trade was ample. The 
defendants not only induced plaintiffs by the renewal of the 
warranty to buy out Griffin, but to give an order to them 
to make castings for the wheel. The consideration was, 
therefore, ample to support the new agreement. The plain- 
tiffs, as it was made directly with them by defendants, could 
sue the latter upon it, and they, in effect and substance, did 
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so. The measure of their damages was what they suffered 
in law by breach of warranty to make the wheel good, and 
that was measured by the difference between the value of 
the defective wheel and a good wheel of the character war- 
ranted. It is wholly immaterial what they paid Griffin for 
his interest. They made their trade with him on the proz- 
ise and covenant of defendants to make the wheel good, and 
this the defendants have not done; and this the jury find 
to be the amount of their verdict. 

Nor does it affect this case how the suit for’the castings 
resulted, especially as their value was allowed and excepted 
in the verdict. We think the charge of the court was sub- 
stantially the law of the case. The measure of damages is 
not what they paid Griftin, but the difference between a bad 
and a good wheel. 

2. The verdict is in accordance with the weight of the 
evidence, and in accordance with the law. The defendants 
ought to comply with their bargain to make the wheel good, 
and the verdict and judgment requiring them to do so is 
affirmed. 

Judgment affirmed. 




















Donn vs. WELSH. 










. The plea of the general issue should not be stricken on demurrer. 
2. Contracts made in Georgia to be performed in New York are gov- 

erned by the law of the latter state. Hence, in a suit on drafts in- 
dorsed in blank, payable in New York, parol evidence was not ad- 
missible to explain the indorsement, such being the law of that 
state ; and pleas setting up a parol agreement or understanding as 
to the indorsement were properly stricken. 













Practice in the Superior Court. Contracts. Evidence. 
Pleadings. Before Judge Harris. Glynn Superior Court. 
May Term, 1878. : 







Reported in the decision. 






Goopyrear & Harris, for plaintiff in error, cited (as to 


242 SUPREME COURT OF GEORGIA. 


Dunn vs. Welsh. 


general issue) Code, §3458 ; 41 Ga., 409; 61 Zb., 67. As to 
other pleas, 22 Ga., 24; 57 Zb.,140; 59 Zb., 701; 8 7d., 559; 
5 Serg. & R., 363; 43 N. H., 255; 3 Bush, 157; 4 Zd., 678; 
21 Pick., 195; 2 Hill, 663; 10 Barb., 512; 18 Ohio, 441; 1 
Serg. & R., 32; 58 Penn. St., 97; 60 Ga., 454; Camp vs. 
Simmons, (August Term, 1878); Code, §§3808, 2160, 2171, 
2154. 


H. A. Donwoopy; C. Symmes, by Canpier & Tuompson, 
for defendant. 


Warner, Chief Justice. 


On April 2, 1878, Henry Welsh brought suit in the short 
form against U. Dart, jr., agent, and D. T. Dunn, indorser, 
charging U. Dart, jr., agent, as maker, and D. T. Dunn as 
indorser on two bills of exchange, one for $540.60, dated 
April 20th, 1876, due ninety days date, made by U. Dart, 
jr, agent, drawn on W. A. Ross, of New York, paya- 
ble to the order of D. T. Dunn and accepted by W. A. 
Ross, payable in New York. The other dated June 26th, 
1876, and for $550.00, but in every other respect identical 
with the first. 

At May term of court, 1877, D. T. Dunn, as indorser, 
filed his separate plea of the general issue. 

At November term, 1877, U. Dart, jr., confessed judg- 
ment. D. T. Dunn, as indorser, tendered two amended 
pleas, one that at the time of making the indorsement of 
these bills of exchange to plaintiff there was a distinct 
parol understanding with plaintiff that he should exhaust 
all of his legal remedies against the maker and acceptor, 
before proceeding against him as indorser. The other, that 
U. Dart, jr., agent, was, at the time he signed this paper, 
agent under a power of attorney to run a steam saw-mill 
for U. Dart, trustee of a large and valuable trust estate. 
That as such agent he had express power in said power of 
attorney to draw drafts in connection with said trust estate 
about the business of said steam saw-mill, the property of 
said trust estate, and that he drew these drafts as such agent 
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and under such power. That if the trust estate were sued, 
which was really the party liable as maker, the trust estate was 
ample to pay the debt and that defendant, as indorser, could 
protect himself by paying any judgment obtained, and pro- 
ceeding with the same against the trust estate, but that 
U. Dart, jr., was wholly insolvent and a judgment against 
him would be no defense to him as indorser. 

At May term, 1878, counsel for plaintiff moved to dis- 
miss said pleas, which motion the court granted, striking 
all of the pleas of Dunn as indorser, and allowed plaintiff 
to take a judgment of the court, to which the defendant 
Dunn excepted. 

1. When a defendant files a plea of the general issue 
under oath, it is such an issuable defense as entitles him to 
go to the jury, and it is error for the court to strike such a 
plea and award a judgment by the court without the inter- 
vention of a jury. Causey vs. Cooper, 41 Ga., 409. 

2. There was no error in striking the special pleas of 
Dunn, the indorser, inasmuch as the two bills of exchange 
indorsed by him, were New York contracts, and by the law 
of that state the legal liability of a blank indorser cannot 
be explained or altered by parol evidence. Code, section 8; 
Herschfeld vs. Dexel, 12 Ga., 582; Meador vs. Dollar 
Savings Bank, 56 Ga., 605. We reverse the judgment on 
the ground that the court erred in striking the defendant’s 
plea of the general issue, and awarding judgment without 
the intervention of a jury. 

Judgment reversed. 


Caruine, guardian, vs. Taz State or Georeia. 


The judgment and sentence of the superior court pronounced upon a 
criminal regularly convicted and undergoing the penalty inflicted, 
cannot be set aside on the motion of the natural guardian of said 
criminal. If the sentence or any part thereof be illegal, and the 
criminal is undergoing the sentence by imprisonment or restraint of 
his liberty, the remedy of his parent or other person entitled to his 
labor, he being a minor, is by writ of habeas corpus, and not by 
motion to annul the sentence. 
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Criminal law. Guardian and ward. Practice in the 
Superior Court. Before Judge Bartterr. Greene Superior 
Court. September Term, 1878. 


Reported in the opinion. 


Anprew J. Saannon, by H. G. Lewis, for plaintiff in 
error, cited Code, §§4467, 2926, 2927. 


Rosert WutrFiexb, solicitor-general, by Botttxe Warr- 
FIELD, for the state, cited Code, §§3577, 3721, 3719, 3587; 
acts 1874, p. 28; 59 Ga., 185. 


Jackson, Justice. 


The defendant, being a minor, was sentenced to twelve 
months’ work in the chain-gang, and to be hired out until 
the cost of the prosecution was paid. After the expiration 
of his term of imprisonment in the chain-gang, and pending 
his service as a hireling to pay cost, his natural guardian, as 
he styles himself, made a motion in the superior court to set 
aside the part of the judgment or sentence in relation to the 
hiring of the minor and to have restitution of the money 
paid by the hirer to the county. The court overruled the 
motion, and the movant excepted. 

It seems to us clear that the court was right. No excep- 
tion was taken to the sentence at the time it was pro- 
nounced ; no motion was made for a new trial; and the 
sentence of the court, legal or illegal, was in regular process 
of execution. 

Can this natural guardian interpose in this way ? 

We think not. The Code seems to confine the right of 
making the motion to set aside a judgment to the parties to 
the judgment—Code, $§$3587, 3588. It would be very bad pol- 
icy, we think, to permit anybody who might claim to be the 
natural guardian, or to hold other relations of like character, or 
to be interested in the labor of a convict, to move to set aside 
the sentence or any part thereof, while the same was being 
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executed. If such person, having an interest in law in the 
labor or personal service of a criminal minor under sentence 
and confined in suffering the penalty inflicted thereby, 
should desire to test the legality of the sentence under 
which the person in whom he has such interest is co con- 
fined, the law gives him a plain remedy by writ of habeas 
corpus ; and if he be illegally hired out, and the county 
or other person has on hand the proceeds of such hire, he 
ean, if he sees fit, test his right to recover it by action 
against the party so illegally receiving the hire. But, ina 
motion to set aside the judgment which sentenced the con- 
vict, the movant has no right to move for either. 

So we affirm the judgment of the superior court dismiss- 
ing the motion. 

Judgment affirmed. 


RatarRee vs. THe State or Georeoia. 


. That au accusation in a city court charged the defendant with an 
assault, without specifying any act or acts constituting the same, is 
not good ground of arresting judgment. 

. That the charge was of an assault shows jurisdiction in a court com- 
petent to try crimes less than felonies. 


Criminal law. Jurisdiction. Courts. Before Judge 
Crarkx. City Court of Atlanta. June Term, 1878. 


Reported in the decision. 


S. B. Spencer, for plaintiff in error, cited 24 Ga., 420; 
46 [b., 324; 36 7b., 447; Code, §§4712, 4386; 26 Ga., 493. 


Howarp Van Epps, city solicitor, for the state, cited 2 
Bish. Cr. Prac., §§55, 56 ; Hopkins’ Penal Code, §1504, and 
cases cited. 


Warner, Chief Justice, 


The defendant was tried in the city court of Atlanta upon a 
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written accusation for an “assault” upon the person of Alva 
Moore, without the intervention of a jury, and was found 
guilty by the court, and sentenced to pay a fine of $200.00, 
or six months imprisonment. The defendant made a mo- 
tion in arrest of judgment on the following grounds, to-wit : 
Because the accusation on which the defendant was arraigned 
and tried is wholly insufficient in law, the said accusation 
charging simply an “assault,” without specifying any act 
or acts constituting said assault, or without even intimating 
in what that assault consisted. Second, because said accu- 
sation, on account of said uncertainty, fails to disclose 
whether or not the said city court had, or could have, juris- 
diction in said case ; no specific act being alleged, neither the 
defendant nor the court could know the character or grade 
of the assault until disclosed by the evidence, it being a 
matter of uncertainty whether it would establish a felony or 
a misdemeanor. To these grounds of motion in arrest of 
judgment, the counsel for the state demurred, the court 
sustained the demurrer, and overruled the defendant’s mo- 
tion in arrest of judgment. Whereupon the defendant ex- 
cepted. 

1. Whether the objection would have been good ona 
special demurrer to the indictment or accusation, before 
trial, we express no opinion, but we are all clear that the 
objection urged is not good when made in arrest of judg- 
ment, and that is the only question presented by the record 
for our decision in this case. 

2. The defendant is charged with an assault only, and 
could not, under the law, be punished for any higher offense 
than a bare assault, for the simple reason that no intention 
to commit any other or higher offense is alleged in the in- 
dictment. The defendant being charged with the offense 
of an assault only, the legal presumption is, after verdict or 
judgment of the court, that the evidence showed at the trial 
that the defendant attempted to commit a violent injury 
upon the person of the prosecutor, inasmuch as the evidence 
in the case is not before us for our consideration. 

Let the judgment of the court below be affirmed. 
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Tue Corton Srares Lire Insurance Company vs. Lester, 
guardian. 


Where the policy contained a stipulation, that unless the cash premi- 
ums were paid quarterly on the day named, the policy should be 
null and void; and during four years the party insured had paid 
sixteen premiums, some before and some after the days named in 
the policy, but none on those days ; and the insured was sick of the 
disease of which she died for the last twelve months preceding her 
death, of which sickness the company was ignorant ; and paid the 
last premium on the 17th of May, 1875, the same having been due 
by the terms of the policy on the 8rd of May, and died on the 20th 
of July following ; and where the last seven premiums had been 
paid subsequently to the days when due by the policy, varying from 
fourteen to three days subsequently thereto; and the company, 
through the home agent and secretary, added to the usual words in 
countersigning the last receipt, the words, ‘‘and policy-holder in 
good health,” said words having been inserted in no prior receipt, 
but the money had been received without comment theretofore, and 
the last premium was retained by the company until the death of 
the insured, and is still retained : 

Held, that the conduct of the company in its habit of receiving premi- 
ums at other times than on the days fixed in the policy, operated as 
a waiver of time as of the essence of this contract with the insured ; 
and that payment of the last premium within a reasonable time, ac- 
cording to custom, after due by the policy, was equivalent to pay- 
ment on the day due by the policy, and that the policy is valid and 
binding, notwithstanding the sickness of the insured at the date of 
the last payment, and the insertion of the words in respect to her 
health by the home agent and secretary in the last receipt. 


Insurance. Contracts. Waiver. Before Judge Gricz. 
Bibb Superior Court. October Adjourned Term, 1877. 


Reported in the opinion. 


R. F. Lyon; Nissers & Pierce, for plaintiff in error, 
cited 18 Barb., 541; Bliss on L. Ins., §189; 2 Big. Rep. 
on Ins. Cases, 150; 44 Ga., 122; 50 7b., 404; 5 Otto, 330; 
2 Ib., 381; 57 Ga., 469. 

Lorron & Barttert; S. Hatt, for defendant, cited Bliss 
on L. Ins., §§186-192; 9 /red, 1; 1 Big. Ins. & Ac. Cases, 
406; 18 Barb., 541; 61 Penn. St., 107; 1 Big., 595, 685, 
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51; 25 Conn., 542; 6 Ad. & El., 409; 2 Excheq., 654; 
26 Barb., 556; 52 Mo., 469; 97 Mass., 144; “ Reporter,” 
vol. 5, p. 1; Zb., vol. 2, No. 14; 44 Penn. St., 259; 20 Wis., 
835; 27 Jb. 372; 5 Hill, 17; 27 Law & Eq., 140; 5 
DeG. M. & G., 265; 2 Big., 365; Parsons on Contracts, 
487; 20 Grat., 614; 101 Mass., 101; 97 Zd., 144; 2 Ker- 
nan, 81; 6 Wallace, 129; May on Ins., §502; Bliss on L. 
Ins., 308; 2 Am. Lead. Cases (5th Ed.), 906; 52 Me., 336; 
26 Iowa, 1; 13 Wallace, 222; 18 N. Y., 392; 57 Ga., 469; 
59 Th., $12; 52 7d., 640; 59 Ill, 123; 38 Iowa, 304; 39 
Wis., 111; 2 Cowper, 803; 1 Conn., 90. 


Jackson,’ Justice. 


This suit was brought by the guardian of the children of 
Mrs. Elizabeth Tufts on a policy on her life for three thou- 
sand dollars taken by her for their benefit. The policy 
contained the stipulation that the premiums were to be paid 
quarterly on the 8rd of August, November, February and 
May of each year; and in the event of failure so to pay, 


then the policy to be null*and void. The policy was issued 
in 1871,and Mrs Tufts died in 1875. Four payments were 
made annually—sixteen in all—not one on the day specified, 
to-wit: the third of the month. From August, 1871, to 
August, 1873, they were made before due—from twenty- 
four days to two days before due. Thence to the last pre-. 
mium they were made after due—from fourteen days after 
due to three days after due. The last premium was paid 
on the 17th of May, 1875. The insured died of malignant 
disease of the womb on the 20th of August, 1875, and had 
been sick for twelve months, and had been confined to her 
bed six months prior to her death. The last receipt had 
the words “and policy holder in good health” after the 
word “countersigned” in the following clause thereon: 
“ But this certificate shall not he binding on the company 
until the amount of the premium (as per margin) is paid 
and the receipt countersigned.—G. 8. Obear, secretary at 
home office.” 
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The policy, their receipts, and proof of death, showing 
the sickness of Mrs. Tufts for some months prior to her 
death, were put in evidence by the plaintiff, when defend- 
ant moved for a non-suit, which was not granted. 

The court charged the jury: “That the premiums were 
to be paid promptly when due. Both parties were bound 
by this agreement, and by its terme a failure to pay promptly 
amounted to a forfeiture ; but this stipulation about prompt 
payment of premiums was for the benefit of the company, 
and it was one which cuvuld be waived by the parties, and 
if the company or its officers repeatedly and for years re- 
ceived, without complaint, premiums after they became due, 
the policy-holder was authorized to consider this part of 
the contract as waived, and unless the last payment was de- 
layed for an unreasonable time after it became due, and if 
the money was tendered to the company within the usual 
time after it became due, the company was bound to receive 
it. The health of the insured had nothing to do with the 
question unless there was actual fraud practiced on the 
company in the payment of the premium, or in the procure- 
ment of the policy, and this is not pretended by the com- 
pany. 

“ But the defendant insists that when this last payment 
was ade Mrs. Tufts had become dangerously ill; that this 
fact was not made known to the officers of the company, 
and that they received it on the condition that Mrs. Tufts 
was still in good health. 

“Tf the company had frequently before that time received 
premiums after due without inquiry as to the health of 
Mrs. Tufts, they had no right, when the last payment was 
made, to put their acceptance on any condition as to her 
health. The premium is admitted to have been past due 
at that time, and if the company had given no notice until 
after it was too late to comply literally, that they would 
change their practice as to receiving past due premiums, it 
would be a fraud on the policy-holder now, or at the time 
the money was offered, to insist on terms which the policy 
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holder had a right to consider as waived by the company. 
The law requires good faith on the part of the company as 
well as the assured. 

“Tf there had been such repeated waivers of time as to 
authorize the insured to believe it would not be insisted on, 
but as waived, then, before the company can return to the 
original terms in this respect, it must give notice of the 
intended change in time to allow the insured to comply 
literally with the terms of the policy, and if such change 
has been attempted by the defendant, and such notice has 
not been given, then the jury should find for the plaintiff 
the amouut of the policy with interest.” 

On this charge the jury found for the plaintiff, and a 
motion was made for a new trial on the ground that the 
court erred in overruling the motion for a non-suit and in 
the charge. This motion was overruled and the defendant 
alleges error thereon. 

Substantially but one question is made, and that is, does 
the fact that the continued habit of the company in receiv- 
ing the premiums on days different from those specified in 
the policy, amount to a waiver of punctual payment on the 
part of the company, and was Mrs. Tufts’ payment on the 
17th of May, therefore, as binding on the company as if 
made on the 3rd of May, the day the policy required it to 
be made? If it had been made on that day, of course health 
at that time could not vitiate it. Was she authorized by 
the course of dealing between the company and herself to 
consider that the time was not regarded by them as of the 
essence of the contract, and that payment on the 17th was 
as good as if made on the 3rd? If so, it did not matter 
whether she was sick or well on that day, because it would 
not have made any difference in her right to pay on the 3rd, 
whether she was sick or well 

Death, and bad health which causes death, are the very 
things against which the company insures, and it would not 
do to allow them to refuse payment of the premium, or to 
predicate a defense on change of health. 
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The non-exaction of punctual payment of these premi- 
ums had become the habit of the company, so far as this 
woman was concerned. It is remarkable that during the 
whole four years in which she was insured she did not pay 
asingle premium on the day fixed. For the first two years 
she paid four times a year before due. For the last two, 
she paid four times a year after due, and not one word 
escaped the company of warning to her of any sort. 

It seems that she lived in the country, in Jones county, 
and was in, perhaps, the habit of sending her money to the 
company, sometimes before, at others after the day appointed 
for the payment, and they received it and kept it. For 
the last twelve months she was sick, and whilst it is not 
shown that the company was informed thereof, yet it made 
no difference in regard to her mode of payment. She did 
as she had done before she was sick at all, and after she was 
confined to her bed as before she was so confined. 

Upon principle, we think that though time be of the 
essence of the contract of insurance, and punctual payments 
essential to their prosperity, yet they may by their conduct 
waive it, and thus produce such an impression upon those 
dealing with them that it would be unjust to permit them 
to invoke the principle to their aid; and that in such a case 
as this, when the day seems never to have been insisted 
upon, but payment in a reasonable time theretofore or there- 
after had been always allowed, that the company should be 
held to be estopped from engrafting on this last receipt a 
condition never exacted before. 

The principle we lay down has been substantially decided 
by the courts of our sister states, and hinted at strongly, if 
not substantially ruled, by our own court. See 1 Bigelow’s 
Ins. & Ac. Cases, 406 ; 18 Barb., 541; 52 Mo., 469; 44 Pa, 
259; 5 Otto, 326; 52 Ga., 640; 56 7b. 339; 59 Jb., 
812, and many other cases cited by counsel for defendant 
in error. 

Indeed, the courts go so far as to hold that if Mrs. Tufts 


had offered this premium and it had been refused, on the 
17 
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17th of May, still the company would have been bound, in 
such a case as the facts here make, on the ground that their 
habit had induced her to believe they would receive it then, 
and that they could not put her off her guard and take ad- 
vantage of negligence or slowness rather on her part, en- 
gendered by confidence they had inspired in her. Much 
more when the company takes and keeps the money paid, 
ought it to be estopped setting up delay as a good ground 
to void the policy. 

There may be some inaccuracies in the charge, and errors 
of slight consequence, but, takeu as a whole, the meaning 
is, that if Mrs. Tufts had been in the habit of paying her 
premiums to the company ont of time, and the money had 
been taken by them without a word of complaint for years, 
then, if she paid the last premium within a reasonable time, 
the company could not defeat her policy by setting up her 
sickness when it was paid ; but that when received by them 
then, it was as good a payment as if it had been made on 
the day the policy itself in terms required. Such being our 
view of the law, the verdict is right, and could not be altered 
upon the facts about which there is no dispute, if tried again ; 
therefore, slight inaccuracies in the charge are of no conse- 
quence. See 52 Ga., 640; 56 7b., 339; 5y Zb., 812. And 
cited by defendant in error, 61 Pa., 107; 25 Conn., 542; 
26 Barb., 556; 97 Mass., 144; Knickerbocker vs. Norton, 
6 Otto, 234; 20 Wis. 335; 27 Zb., 372; 5 Hill, 17; 
27 Eng. Law & Eq., 140; 101 Mass., 101; 97 Ind., 144; 
6 Wallace, 129; May on Ins., 502; Bliss on Ins., 308; 2 
Am. Lead. Cases, 906 ; 52 Me., 336; 26 Iowa,1; 2 Bigelow, 
265, note; 13 Wall., 222; 18 N. Y., 392; 57 Ga., 469; 52 
Lb., 640; 59 Zb., 812; 59 Ill, 123; 38 Iowa, 304; 39 Wis., 
111. 

Judgment affirmed. 


GILLESPIE e¢ wx. vs. ScnumMAN et al. 


1. A devise toa woman and “her children, if any living,” means to 
her and such children as may be living at the death of the testator. 
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If none be then living, she takes a fee simple estate, and the birth of 
children subsequently to the death of testator cannot affect the estate 
conveyed. 

. Parol testimony was not admissible to raise a latent ambiguity in 
such devise, by showing that it was the intention of testator to cre- 
ate a life estate in his daughter, with remainder to her children, and 
thus to defeat the legal effect of the plain, unambiguous terms 
used. 


Wills. Estates. Evidence. Before Judge Huittyer. 
Fulton Superior Court. October Term, 1878. 


In addition to the report contained in the decision, it is 
only necessary to state that two of the grounds of plaintiffs’ 
motion for new trial were as follows: 

(1). Because the court erred in rejecting evidence of 
Hulsey, a witness for plaintiffs, tending to show that the 
third item of the will of Collier conveyed a life estate with 
remainder over. [The immediate fact to which the evi- 
dence was directed, and from which it was sought to inter: 
pret the third item of the will, was a system of equal distri- 
bution on the part of the testator. ; 

(2). Because the court erred in charging as set out in the 
decision. 

The motion was overruled, and plaintiffs excepted. 


A. B. Cutserson; E. F. Hoes, for plaintiffs in error,. 
cited as follows: On construction of wills, 2 Ga., 307-312 
8 Lb., 34; 40 7b.,18; 12 7b, 361; 15 Zb., 141; 58 Jd... 
33-34. Parol evidence to explain ambiguity, 8 (a., 343. 
33 /b., supplement, 79; 2 Redfield on Wills, 764-765, 
On “children”, 12 Ga, 360; 29 Jb., 403, 545; 35. 
Ib., 40; 36 Lb. 275, 977; 28 Zb., 270; 6 Coke’s R., 
17; 3 Ga., 564; 4 7b., 383-384; 17 Zb., 84-85; 30 76., 
1638, 641 ; 32 7b., 361; 36 7b., 274-275; 30 7b., 638; 15 
Ib., 145: 16 7b., 555; 17 Zb., 288; 28 7b., 270; 31 Zb., 
734-5. 


Coturr & Cottier; N. J. Hammonn, by brief, for de- 
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fendants, cited as follows: Construction of instruments, 
Code, §2754. On ambiguities, Code §§2757, 2457, 3801; 3 
Kelly, 556; 8 Ga., 36; 47 2b. 463; 30 7b. 167; 4 Zb., 
461; Code, §2456. On “children”, 4 Ga.,461; 15 JZ6., 
202 ; 36 Jb., 276; 43 7b., 327; 4 Paige, Ch., 47-53; 2 Me- 
Cord, Ch., 440, 256 ; 2 Vesey, 690; 1 Hill, Ch., 322; 1 Ve- 
sey, 405; 11 7d., 238; 15 7b.,125; 10 7d., 152; 1 Atk., 
509; 2 7b.,329; 6 Coke, 17; 7 Ga., 76; 8 7b. 146; 15 7b., 
508; 145; 20 Jb., 699; 21 Jb., 877-3878; 24 Lb., 424; 
28 Jb., 378, 541; 4 7b, 61; Code, §2250; 33 Ga., 72; 
29 Jb., 403; 35 7b.,40. Estate vested at death of testator, 
15 Ga., 205; 48 Lb., 327; 36 7b., 454. 


Warner, Chief Justice. 


The plaintiffs, Gillespie and wife, seek to recover of the 
defendants (Schuman being merely a tenant, and Lyncb 
the landlord and real defendant,) certain realty in the city 
of Atlanta. Both parties claim under the will of Merrill 
Collier. The plaintiffs insist, that by that will, the third item 
particularly, Malinda P. Collier took an estate for life in the 
premises in dispute, remainder to her children, plaintiff, 
Malinda, being her only child. While defendants insist, 
that under the will, and the third item particularly, Malinda 
P. Collier took an absolute estate, which, by her marriage, 
passed to her husband, and by aseries of regular conveyances, 
to them. 

On the trial, plaintiffs introduced the will of Merrill 
Collier, the material parts of which are as follows : 


‘* First. After my just debts are paid, I give and bequeath to my 
daughter, Martha W. Loky, one hundred dollars in cash, and, 

‘‘Secondly. I give and bequeath to my two grandsons, William E. 
and Jobn Collier, sons of my son Henry G. Collier, the sum of five 
hundred dollars, to be put out on interest till they become of age; and 
if one or both should die before coming of age, the money to go back 
to my five youngest daughters, my lawful heirs, to be equally 
divided. 

‘Thirdly. I give and bequeath to my daughter, Malinda P. Collier, 
and her children, if any living, one negro woman, by the name of 
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Levina, and her two children, Simon and Cornelius, and a boy by the 
name of Guilford, with my house and lot in Atlanta lot No. 4, on 
block No. five, lying upon Hunter street, with my gold -vatch. 

‘Fourthly. I give and bequeath to my daughter, Charlotte Hulsey, 
one negro man, by the name of Elisha, and at her death to go to her 
children that may be living, with the balance she may get at her 
mother’s death. 

‘‘Fifthly. I give and bequeath to my daughter, Jane B. Lofton, one 
negro boy, by the name of Pleas, at her death the negro boy and the 
rest of the property she may get at her mother's death, to go to her 
children then living. 

‘‘Sixthly. I give and bequeath to my daughter, Margaret E. Brant- 
ley, one negro boy by the name of Bill, with the balance of property 
she may get at her mother’s death, to be equally divided between her 
children then living. 

‘*Seventhly. I give and bequeath to my daughter, Nancy W. Cook, 
one negro girl by the name of Caroline; and at the death of my said 
daughter, said negro, with the rest ot property I give her, to be divided 
between her children then living ; also, with the property she may get 
at the death of her mother. 

‘‘Eighthly. I give and bequeath to my beloved wife, Elizabeth, 
during her natural life or widowhood, one negro woman, by the name 
of Elmyra, and her four children, a boy named Tom and a negro man 
named Andy, and the plantation with all the stock and appurtenances 
thereon; and at her death the property to be sold and equally divided 
with my five last daughters. I desire my store-house in Atlanta to be 
sold, and the lot in Irwin county, at the expiration of four years from 
the first day of April, 1854; and at the dividing of the last property or 
money, I wish my four youngest daughters to have two hundred dollars 
each, more than Charlotte Hulsey, the oldest, as I think her negro is 
worth that much more than theirs.” 


The will was executed in November, 1854, and the testa- 
tor died in June, 1855, his daughter, Malinda, being unmar- 
ried and having no child or children at the time of his 
death. 

The jury, under the charge of the court, found a verdict 
for the defendants. A motion was made for a new trial on 
the grounds therein stated, which was overruled, and the 
plaintiffs excepted. 

The court charged the jury as follows: 

“1. Both parties claim under the third clause of the said 
will— 

“The plaintiffs say that clause means that this property 
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should pass to Malinda P. Collier, vesting in her a life estate, 
with remainder to such child or children as she might have 
at her death, and that she is dead, and Mrs. Gillespie, plain- 
tiff, is her only child thus living and in being at the time of 
her death. 

“2. The defendants say that the clause of the will in 
question means that Malinda P. Collier should take an estate 
along with any child that she might have living at the time 
Merrill Collier died, and that if she had none then she would 
take an absolute estate, and that at the time he died she was 
still a single woman, and had no children, and, by force of 
the will, an absolute title did vest in her. 

“3. The construction of written instruments is matter 
for the court, and the court instructs you that this will is 
not ambiguous or uncertain in its expression of the testator’s 
intention. 

“The general rule is, that when the word “children” is 
used in a will as descriptive of persons who are to take an 
interest in the inheritance, it means children living and in 
being at the time the legacy vests, and that is the rule that 
must govern in the present case. If Malinda P. Collier was 
still unmarried, and had no children at the tie her father, 
the testator, died, then she, Malinda, took her legacy abso- 
lutely ; a child born to her afterwards would not be let into 
the inheritance, but her title would pass to her husband for 
the whole property, and his deed would convey a good title 
to the exclusion of her child.” 

There was no error in the charge of the court in view of 
the provisions of the testator’s will and the evidence in the 
record ; consequently there was no error in ruling out the 
testimony of Hulsey offered to explain the assumed ambi- 
guity in the third clause of the will. The devise of the 
property in dispute is to Malinda P., and her children, if 
any living. There is no patent ambiguity as to this clause 
of the testator’s will. Under the law applicable thereto at 
the death of the testator when his will took effect, Malinda 
P. having no children living at that time, she took an abso- 
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lute estate in the property, there not being a less estate 
mentioned and limited by the testator in the devise of it to 
her. Code, §2248. But it is insisted by the plaintiffs in 
error that there is a latent ambiguity on the face of the will 
as to the testator’s intention in regard to the devise of the 
property to his daughter, Malinda P.; that it was his inten- 
tion to create a life estate only in the property to his daugh- 
ter, with remainder to her children, and that parol evidence 
is admissible to prove such intention. The reply is that the 
words of the third clause of the testator’s will are not am- 
biguous or of doubtful meaning as to the legal effect thereof, 
and should be construed in accordance therewith. Code, 
$2456. If parol evidence is admissible for the purpose of 
raising a latent ambiguity to defeat the legal effect of the 
plain, unambiguous words of a testator’s will, and thereby 
create a different estate in the property devised than that 
created by the legal effect of the plain words employed by 
him, then no man’s will can stand—the parol evidence of 
witnesses years after his death will make one for him. 7/1 
vs. Felton, 47 Ga., 455. In Lewis vs. Lewis, decided du- 
ring the present term, it was held that the property of the 
testator vested in his son’s children who were living at the 
time of his death, and not those who were born afterwards. 
In view of the facts contained in the record, there was no 
error in overruling the motion for a new trial. 
Let the judgment of the court below be affirmed. 


Brown e¢ al. vs. CANTRELL et al. 


. Declarations accompanying possession, and serving to explain or 
give character to the same, are admissible as a part of the 7es geste. 
Verbal claim of ownership by the occupant of the premises, made 
pending his actual holding, is admissible evidence, though his en- 
try was originally without claim of right. 

. If a widow, during the time within which she has the privilege of 
electing against dower, sells the whole of her deceased husband’s 
land, or an estate in it beyond the term of her own life, her election 
is made, and her conveyance will pass her distributive share. The 
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purchaser will be a part owner with the children of the intestate, 
and in a contest with them, will be treated as deriving his title from 
the same source. 


Res geste. Evidence. Dower. Election. Before Judge 
Unpverwoop. Fannin Superior Court. May Adjourned 
Term, 1878. 


Reported in the opinion. 


Wier Boyp, for plaintiffs in error. 
W. T. Day; Tuomas F. Greer, for defendants. 
Bieck.ey, Justice. 


Brown and wife brought against Cantrell and Tanner 
complaint for one undivided half of a tract of land, con- 
taining one hundred and sixty acres. The abstract of title 
‘annexed to the declaration was a brief statement, to the 
effect that Mrs. Brown was the only surviving child and 
heir at law of Warren, who died seized and possessed of the 
premises, leaving a widow, who “heired” the other undi- 
vided half. By an amendment to their declaration, the 
plaintiffs alleged that they were owners of the whole tract, 
by inheritance from Warren, and that the defendants had 
possession of the whole, ete. At the trial Brown, one of the 
plaintiffs, was the only witness. Besides proving the locus 
im quo, the value for rent, etc., he testified that Warren, the 
father of Mrs. Brown, went into possession of the tract of 
land in the fall of 1865, but did not claim it; that he went 
on it without claim of right; that he remained about eight 
years, and died in possession ; that he cleared some twelve 
or fifteen acres, and built two cabins; that his widow re- 
tained possession until she removed to another neighbor- 
hood, where she died in 1876; that Cantrell, one of the 
defendants, went into possession in 1875, and said he bought 
from the widow on a credit of five years, the agreed price 
being seventy-five bushels of corn; that the value of the 
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land was one dollar per acre; that Mrs. Brown was the 
daughter of Warren, and the only child left by him; and 
that no administration had ever been granted upon Warren’s 
estate. Counsel for the plaintiffs asked the witness to state, 
whether or not Warren, by his sayings, claimed the land as 
his own in his lifetime, while he was in possession. On ob- 
jection by defendants’ counsel, the court rejected the answer, 
holding that the claim, if any, might be shown by acts, such 
as entering upon the land, and using it as owners usually do. 
The plaintiffs closed; and the court ordered a non-suit, on 
the ground that no title sufficient to authorize a recovery 
had been made to appear. 

1. Declarations accompanying possession, and serving to 
explain or give character to the same, are admissible as a 
part of the ves geste. Verbal claim of ownership by the 
occupant of premises, made pending his actual holding, is 
admissible evidence, though his entry was originally with- 
out claim of right. 

2. Under the evidence above recited, if the ancestor 
Warren, died in possession claiming the premises as his own, 
and if his widuw, continuing his possession, sold to the de- 
fendant Cantrell, no title appearing in her other than that 
derived by operation of law from her deceased husband, 
then both parties claim under him, and the plaintiffs would 
be entitled to recover from Cantrell one undivided half of 
the premises, but no more. The widow’s sale to the defend- 
ant should be construed as an election by her not to take 
dower, that is, if her sale, as may be presumed, embraced 
more than a dower interest, and, so electing, she would be 
competent to pass title, as against the plaintiffs, to one un- 
divided half of the land, being a child’s part. If a widow, 
during the time within which she has the privilege of elect- 
ing against dower, sells the whole of her deceased husband’s 
land, or an estate in it beyond the term of her own life, 
her election is made, and her conveyance will pass her dis- 
tributive share. The purchaser will be a part owner with 
the children of the intestate, and in a contest with them, 
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will be treated as deriving his title from the same source, 
For error of the court in excluding the sayings of Warren 
explanatory of his possession, the case is remanded to be 
tried over. 

Cited by counsel, 3 Ga.,108; 5 7b., 39; 30 Zb., 652; 41 
Tb., 42; 12 7b., 472; 7 Zb., 389 to 391; 21 7d, 454; 20 
Ib., 312 to 324; 35 76., 1389 to 142; Code, §§3773, 3774, 
2679, 3366. 

Judgment reversed. 


Sms vs. J AMES. 


. Where personal property is sold on credit, with the proviso that the 
title is to remain in the vendor until the purchase money is paid, an 
unconditional sale of the property by the purchaser is a conversion, 
and the vendor may at once bring trover against the second pur- 
chaser. 

. The admission in evidence of an agreement between the original 
vendor and one who signed the purchase money notes as security, 
to the effect that if the latter had to pay the notes he should have 
the property, was an immaterial error, and will not necessitate a new 
trial. 

3. The remarks of the court in the presence of the jury did not consti- 
tute error under the circumstances. 

. The court is not obliged to give a verbal request in charge. 

. The verdict was contrary neither to law nor evidence. 


Trover. Title. Evidence. Practice in the Superior 
Court. New trial. Before Judge Hatt. Clayton Supe- 
rior Court. September Term, 1878. 


James brought trover against Sims for a mule. It ap- 
peared from the evidence that plaintiff had sold the mule to 
Dye and others, and taken their notes for the purchase 
money, in which it was stipulated that the title to the mule 
should remain in the plaintiff until it was paid for... After- 
wards Walker signed the notes as security, upon the agree- 
ment that if he had the money to pay, the mule was to be 
turned over to him. . Before the money was paid, the pur- 
chasers sold the mule unconditionally to Sims. Whether or 
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not he had notice of the nature of their title, the evidence 
was conflicting. Plaintiff thereupon brought this suit to 
recover the mule. At the close of plaintiff’s evidence, 
defendant moved for a non-suit; it was refused. The jury 
found for plaintiff. Defendant moved for a new trial on 
the following, among other grounds: 

1. Because the court overruled defendant’s motion for a 
non-suit. 

2. Because the court allowed plaintiff to testify as to the 
agreement at the time Walker signed as security, over ob- 
jections of defendant’s counsel. 

3. Because the court refused to charge, at defendant’s 
request, that if the nutes were good and collectible out of 
Walker, they might find for the defendant. [The request 
does not appear to have been in writing. ] 

4, Because the court remarked, in the hearing of the jury, 
that if they found for plaintiff, the notes held by him would 
be dead. [The judge, in his certificate to the motion, says 
that in the argument for a non-suit, it was urged that if 
plaintiff could sue for the mule, he could also sue on the 
notes, and thus have a double remedy. In deciding this 
motion, the court said that defendants in a suit on the notes 
would be entitled to credit for the amount of the recovery 
in this case. | 

5. Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendant excepted. 


Spence & Anperson; R. T. Dorsey, for plaintiff in error, 
cited as follows: On right of action, 55 Ga., 330; 58 Z6., 
397. On evidence, Code, §3800, On refusal to charge, 
380 Ga., 55. 


W. L. Warerson; J. D. Srewart, for defendant, cited 
on right of action, 23 Ga., 205; 58 Zb., 379, 63; 17b., 381; 
11 Zb., 106; 16 Zb., 20; 20 Td., 426; Code, $$3027-3031. 
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Warner, Chief Justice. 


The plaintiff brought an action of trover against the 
defendant to recover the possession of a black mule therein 
described. On the trial of the case the jury, under the 
evidence and charge of the court, found a verdict in favor 
of the plaintiff. The defendant made a motion for a new 
trial on various grounds, which was overruled, and the 
defendant excepted. It appears from the evidence in the 
record that the plaintiff made a conditional sale of the mule 
to J. L. Dye, Ellen Fields and A. J. Fields, and took their 
two notes therefor, one for $100.00, and the other for $70.00, 
dated 29th February, 1876, and due the 1st of November 
thereafter, with Charles Walker as security thereon, in which 
notes it was recited that the same were given for the mule 
sold, and that she was to belong to the plaintiff until paid for. 
Dye sold the mule to the defendant, but at what time the 
record does not disclose. The plaintiff sued the defendant 
for the mule on the 22d August, 1876. The plaintiff testi- 
fied that he told the defendant that the mule belonged to 
him until paid for, before he purchased her from Dye. 
Walker did not sign the note as security until some time 
after the others had signed it. Whether the plaintiff told 
the defendant before he purchased the mule from Dye that 
he would not claim her, but would look to Walker for his 
pay, the evidence is conflicting. 

1. The main controlling question in the case is whether 
the plainti# had the legal right to maintain his action of 
trover for the mule at the time the suit was commenced 
and before the notes became due. If Dye had retained the 
mule in pursuance of the conditional contract, the plaintiff’s 
suit for the recovery thereof as against him would have been 
prematurely brought, but Dye sold the mule before the 
maturity of the notes, disposed of her contrary to the legal 
effect of the conditional contract of sale and the understand- 
ing of the parties thereto, and when he did that, the plaintiff 
had the right to treat the contract as rescinded, and to bring 
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his action of trover against the defendant who had converted 
his property to his own use, and there was no error in over- 
ruling the defendant’s motion for a non-suit. 

2. In the view which we have taken of the plaintiffs right 
to recover against the defendant upon his title to the mule, 
the evidence of James as to what was his understanding 
with Walker when he signed the note, becomes immaterial. 

3. In regard to the remarks of the judge in the hearing 
of the jury, his certificate furnishes a sufficient explanation. 

4, The request to charge the jury was not made in writing, 
and there was no error in refusing it. 

5. In view of the facts of this case as disclosed in the 
record, there was no error in overruling defendant’s mo- 
tion for a new trial. 

Let the judgment of the court below be affirmed. 


ToLer vs. Passmore, administrator, e¢ al. 


Where a proceeding is pending to foreclose a mortgage on real estate, 
and a plea is filed to the effect that the mortgagor has filed his peti- 
tion and been adjudged a bankrupt since the petition to foreclose, 
and a motion is made to continue the case to await the discharge in 
bankruptcy : 

Held, that the motion to continue was properly overruled, because the 
discharge when had, would not affect the mortgage lien. 


Bankruptcy. Mortgage. Continuance. Practice in the 
Superior Court. Before Judge Crawrorp. Harris Superior 
Court. October Term, 1878. 


Reported in the opinion. 


A. A. Dozier, for plaintiff in error, cited 61 Ga., 58; 
Bump on Bankruptey, 72-73, 129; 49 @a., 361. 


No appearance for defendants. 
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JACKSON, Justice. 


This case arose by petition to the superior court on the 
part of Passmore and others to foreclose a mortgage on 
realty. The rule nist had been regularly granted, and the 
case was called for trial at the term to which it had been 
returned, when the defendant made a motion to continue 
on the ground that he had instituted proceedings in bank- 
ruptcy, had been adjudicated a bankrupt, but had not yet 
procured his discharge, and desired to continue until he 
did procure it. Thecourt refused the motion to continue, 
and this refusal is the error complained of. 

Suppose his discharge had been in court, pleaded and 
offered in evidence, what benefit could he have derived 
from it? It could not have affected the validity of this 
mortgage, because the bankrupt law expressly relieves such 
alien from the operation of the act so far as to affect its 
validity, unless the creditor has done some act which for- 
feits it by proving his whole debt and delivering up his 
lien. If not, he may retain and enforce the lien—Rev. Stat. 
U.&., 5075. 

There is no pretense that any such act was done in this 
case, and, therefore, the plea of discharge in bankruptcy 
would not have been good; and the continuance would 
have been without profit to the defendant, and was, there- 
fore, properly overruled. 

The case of Steadman vs. Lee, 61 Ga., 58, cited by 
plaintiff in error, was wholly unlike this. There was 
no question of a lien in that case; and the only point ruled 
was, that before a state court would stop to render final 
judgment in an ordinary suit in which it had acquired juris- 
diction prior to application for bankruptcy, some notice 
must be brought judicially to it of the application before it 
rendered judgment ; otherwise, the judgment and execution 
thereunder would be valid, although the debt was one prov- 
able in bankruptey. The question there arose on an affida- 
vit of illegality to the execution so issued. 

Judgment affirmed. 
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Lewis vs. Lewis ef al. 


Where a testator bequeathed to the children of a named son a certain 
interest in his estate, and directs that such bequest be charged with 
a reasonable support for the family while such son and his wife were 
living, children by a second marriage, contracted after the death of 
the testator, take no interest in the bequest. 


Equity. Wills. Estates. Before Judge McCurcnen 
Murray Superior Court. August Term, 1878. 


Lewis e¢ al., children of Theophilus Lewis by a second 
marriage, filed their bill against John C. Lewis, the only 
surviving son by his first marriage, to compel him to share 
with them a legacy received under the second item of their 
grand-father’s will. The defendant demurred to the bill 
for the want of equity; the demurrer was overruled, and 
he excepted pendente lite. The case being submitted to 
the chancellor on an agreed statement of facts, he decreed 
in favor of complainants, and defendant excepted. For the 
other facts see the decision. 


W. K. Moors, by brief, for paintiff in error, cited Code, 
$2456. 


Jounson & McCamy, for defendants, cited 2 Williams on 
Ex’rs, 934; 1 Vesey Sr., 141; 1 Bro. C. C., 386, 530, 537 ; 
1 Ball & B., 439, 483; 2 Sum., 485; 6 Vesey Jun., 345; 
2 Lomax on Executors, 16; 2 Jarman on Wills, 55; 1 
Vesey, 408; 6 7b., 239; 3 Ga., 201; 27 Zb., 321; 33 Z., 
454; Supplement to 33 Ga., 29; 8 b.,79; 15 Vesey, 121; 
30 Ga, 47; 34 7b., 47,499; 56 7b.,185; 54 Zb., 155, 486 ; 
Code, $§$3577, 3826, 3827; 53 Ga., 447; 54 Zd., 678. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant on the equity side of the court, and on the trial 
thereof, by consent, was submitted to the decision of the 
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chancellor without the intervention of a jury, upon the fol- 
lowing statement of facts: 

Walker Lewis, the testator, made his will in 1854; on the 
9th of May, 1860, he died. The following is a copy of the 
second item of his will: 


“T will and bequeath to the children of Theophilus Lewis one-eighth 
part of my whole estate, both real and personal, to have and to hold the 
same to their own use forever. 

‘* Nevertheless, I direct that there be made use of out of the above 
named estate bequeathed to my son Theophilus Lewis’s children, a 
reasonable support for the family while Theophilus and his wife are 
living. Also, that their children be educated with a common English 
education. And I also direct that the land in Forsyth county, whereon 
the family now live, to which I hold a deed from Kellogg, constitute a 
part of said children’s one-eigth part of my estate. And I further 
direct that my grand-son, James Walker Lewis, if in life, and if dead, 
then any of his brothers of lawful age, be authorized to receive said 
eighth part of my estate, and to receipt my executor, hereinafter 
named, for the same.” 


At the death of testator Walker Lewis, in 1860, Theo- 
philus Lewis and his then wife, Rebecca, had living five 
children (one, James Walker Lewis, having died in testa- 
tor’s lifetime). Three of these five survived Theophilus 
Lewis, and two died before him leaving issue still living. 
Rebecca, the first wife of Theophilus Lewis, died in Janu- 
uary, 1862, and in the March following her death, Theo- 
philus married the second time, taking for wife the mother 
of complainants, and they are the issue of this last marriage. 
The plaintiff in error received from the executor a fund 
about the year 1875, and defendants in error claim an equal 
participation in this fund with the children of the first 
marriage. ‘The chancellor decided that the children of 
Theophilus by the second marriage were entitled to partici- 
pate in the distribution of the fund with the children by 
his first marriage, and this decision is assigned as error. 

It is a cardinal rule in the construction cf wills to seek 
diligently for the intention of the testator, and give effect 
to the same as far as it may be consistent with the rules of 
law. It was the manifest intention of the testator that the 
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children of his son Theophilus by his then living wife should 
be the objects of his bounty, and he provided for a reason- 
able support for the family while Theophilus and his wife 
were living, meaning the family and wife Theophilus then 
had, inasmuch as he had no other wife ur family of children, 
either at the date of the will, or at the death of the testa- 
tor when the will took effect. At the death of the testator, 
the legacy vested in the children of Theophilus then living, 
subject to the charge created thereon by the terms of the 
will. In view of the facts contained in the record, the 
judgment of the chancellor was error. The overruling the 
defendant’s demurrer to the complainants’ bill, filed at the 
first term of the court, did not operate as a bar of defend- 
ant’s rights, as he excepted pendente lite, and his excep- 
tions are made a part of the record, and error was duly 
signed thereon here. 
Let the judgment of the court below be reversed. 


Warp et al. vs. Cotquirt, governor. 


. The general rule is, that the sheriff may perform his official func- 

tions either in person or by his lawful deputy. The act of receiving 
from bail the surrender of their principal, as provided for in sections 
4704 and 4746 of the Code, is purely ministerial, and may be per- 
formed by the deputy as well as by the sheriff himself. 
The right of the bail to discharge the recognizance by a surrender 
made between the judgment of forfeiture, nisi, and the rendition of 
final judgment on the scire facias, is burdened with the condition of 
paying all costs accruing up to the time of the surrender. 


Bail. Sheriff. Deputy. Before Judge Unprrwoop. 
Gilmer Superior Court. October Term, 1878. 


Reported in the opinion. 
W. T. Day, for plaintiffs in error. 


Tuomas F. Gress, solicitor general, for defendant. 
18 
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Bieck.ey, Justice. 


Upon a recognizance to answer for the offense of a mis- 
demeanor, a judgment of forfeiture, is7, was rendered in 
July, 1878. Scire facias issued, returnable to the next term 
of the court, and was served upon the bail. The bail 
appeared, and pleaded that they surrendered their principal 
to the deputy sheriff of the county on the 15th of Septem- 
ber, 1878, in discharge of the recognizance, and that the 
deputy sheriff had authority to receive, and did receive, the 
principal into his custody. The state demurred to the plea, 
specially, on the ground that the deputy sheriff is not an 
officer to whom the surrender of a principal can be made in 
discharge of a recognizance, the deputy sheriff not having 
by law authority to receive the principal for that purpose. 
The court sustained the demurrer, ordered the plea stricken, 
and gave final judgment in favor of the state, on the scire 
Facias, for the amount of the recognizance and costs. 

1. The general rule is, that the sheriff may perform his 
official functions, either in persor. or by his lawful deputy. 
The act of receiving from bail the surrender of their prin- 
cipal, as provided forin sections 4704 and 4746 of the Code, 
is purely ministerial, and may be performed by the deputy 
as wellas by the sheriff himself. 

2. The right of the bail to discharge the recognizance by 
a surrender made between the judgment of forfeiture, nzs7, 
and the rendition of final judgment on the scire facias, is 
burdened with the condition of paying all costs accruing up 
to the time of the surrender. In strictness, the plea before 
us is defective in not averring compliance with this condi- 
tion. It is, however, amendable, and if the costs were not 
paid upon making the surrender, they can be paid into 
court, andthe plea can then be amended to conform to the 
fact. Without pre-payment of the costs, so far as the bail are 
liable therefor, their plea of surrender cannot avail them. 
It was their duty to have had their principal at court when 
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he was called, and when the judgment nisi was taken. 
Their discharge, after such default, is granted them by the 
law on terms; and they must either comply with the terms 
or forego the discharge. 

Cited for the bail, Code, §§361, 366, 4727, 4746 ; 17 Ga., 
497; 3 Jb.,2; 15 Lb., 426; 33 Zb., 585. 

Cited for the state, Code, §§4704, 4746, 4727, 4072, 4078, 
4702; 41 Ga., 681. 

Judgment reversed. 


Tue Home Buitpine anp Loan AssocraTion vs. CHERRY. 


. On an application for a homestead of realty, the ordinary has no- 
jurisdiction to determine questions of title. 

. Where a federal court enjoined th2 foreclosure of a mortgage om 
the realty of a bankrupt, pending a petition before the ordinary for 
a homestead therein, and afterwards dissolved the injunction on, 
condition that $2,000.00 be deposited with the register to be in- 
vested in a homestead, should the ordinary decide that the applicant 
was entitled thereto, the state courts had no juristiction to set apart, 
under an amendment to the original petition, the money, or any’ 
part of it, in the hands of the register. 


Homestead. Jurisdiction. Unitec States Courts. Before- 
Judge Grick. Bibb Superior Court. October Term, 1878. 


Reported in the decision. 


Lanter & Anperson; Hitt & Harris, for plaintiff in 
error. 


WaurrrLte & Whuitrtze; G. W. Gustin, for defendant, 
cited 61 Ga., 223. 


Warner, Chief Justice. 


It appears from the record in this case, that W. A. Cherry 
made application to the ordinary of Bibb county fora home- 
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stead exemption for himself and family in certain real 
property therein described in the city of Macon; that said 
property had previously been mortgaged to the Home 
Building and Loan Association by Cherry; that he had 
been adjudicated a bankrupt by the United States district 
court ; that the Home Building and Loan Association had 
foreclosed its mortgage, and was proceeding to sell the 
property, when Cherry obtained an injunction from the 
bankrupt court restraining its sale, which injunction was 
dissolved on condition that the mortgagee should deposit the 
sum of $2,000.00 in specie, or its equivalent, in the register’s 
office of the bankrupt court for the purpose of purchasing 
a homestead for the bankrupt and his family, should the 
state court of ordinary, in which his application was pend- 
ing, determine he was entitled to it. The $2,000.00 was de- 
posited by the mortgagee, and the property was sold for less 
than the mortgage debt. After the sale of the property, 
Cherry amended his application and prayed that the ordinary 
would set apart to him the $2,000.00 ordered to be deposited 
in the register’s office by the bankrupt court, as before 
stated, as his homestead exemption, instead of the real 
estate claimed in his original application, which had been 
sold. By consent, the case was taken by an appeal to the 
superior court, and on the trial thereof the jury, under the 
charge of the court, found the following verdict: “ We, 
the jury, find the petitioner is entitled to a homestead of 
sixteen hundred dollars in cash.” Upon this verdict the 
court entered a judgment for the amount thereof in favor 
of the petitioner for his homestead, to be paid from the 
fund in the registry of the United States district court for 
the southern district of Georgia, to be appropriated as fol- 
lows : $400.00 for fees to Whittle & Gustin, Cherry’s counsel, 
and the balance to be paid to B. C. Cherry, to be invested 
by him in a homestead for Mrs. Cherry and her children. 
A motion was made for a new trial on several grounds, 
which was overruled, and the mortgagee excepted. 
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The petitioner had the legal right to make his application 
to the ordinary for a homestead in the property as set forth 
in his original petition, and the courts of this state had 
jurisdiction to hear and determine the same in accordance 
with the laws thereof. In an application for a homestead the 
title to the property claimed as such is not involved. Vew- 
ton vs. Surrency, 59th Ga., 397. The ordinary has no 
jurisdiction to hear and determine the question of title to 
real estate. Nor did the courts of this state have jurisdic- 
tion to set apart the homestead exemption applied for by 
the petitioner in his amended application out of the $2,000.00 
deposited in the register’s office of the bankrupt court, in 
pursuance of the order of that court, and therefore the 
judgment of the court setting apart any portion of that 
deposit as a homestead exemption for the benefit of the 
petitioner was error. 

Let the judgment of the court below be reversed. 


Tue Mercuants’ anp Pianters’ Nationa, Bank vs. THE 
Trustees oF THE Masonic Hatt. 


. The credibility of witnesses and the weighing of conflicting testi- 
mony are questions peculiarly within the province of the jury, and 
where the presiding judge is satisfied with the verdict thereon, this 
court will not interfere except in case of abuse of discretion by 
him. 

. Where bonds with coupons for the interest are converted, a verdict 
for the value of the bonds and of the mature coupons at the time 
of the demand, with interest on such aggregate value from the date 
of the demand, is not excessive. 

. Where bonds are hypothecated to secure a loan to one firm, and 
such debt is settled, and the firm being changed a new debt is cre- 
ated, notice of the title of the true owner of the bonds before such 
new debt or loan is created, will operate to prevent the holder of 
the bonds as collateral Security from acquiring title against such 
true owner; and such notice may be proven by circumstances as 
well as by direct proof. 

4, Possession alone of a security negotiable by delivery before due, is 
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presumptive evidence of title thereto; but when such security is 
proven to have been stolen or otherwise appropriated in fraud of 
the rights of the owner, then the onws is upon the possessor to show 
that he took it bona fide and for value; and upon his showing that, 
then the owner must show mala fides—that is, that the possessor has 
notice, actual or constructive, of the title of the true owner. 

5. That perjury should not be imputed, if avoidable, and that a witness 
is to be believed unless impeached in some of the modes known to 
the law, is good law as far as it goes; and if a party desires that the 
different modes of impeachment should be specified by the court, 
he should request that it be done 

. When bonds are taken as collateral security for a debt, when the 
debt is paid for which they were hypothecated, the holder of them 
as collateral cannot retain them after such payment ; and a charge 
to that effect is not erroneous in the case of a long account current 
between the parties of moneys borrowed and paid, running through 
several years, by a firm which changed its members, and where 
there was evidence going to show that the debt for which the bonds 
were originally hypothecated was paid, and new debts made by a 
changed firm, and circumstances tending to show notice to the 
holder of the true owner of the bonds between the payment of the 
old and the creation of the new debt by a changed firm. 

. There being no material error in the rulings of the court on the 
trial, and no abuse of discretion in overruling the motion for a new 
trial on the ground that the verdict is decidedly and strongly against 
the weight of evidence, the judgment must be affirmed. 


Verdict. Negotiable instruments. Trover. Damages. 
Onus probandi. Title. Charge of Court. New trial. 
Before Judge Porrte. Richmond Superior Court. April 
Adjourned Term, 1878. 


The Trustees of the Masonic Hall brought trover against 
the bank for certain negotiable coupon bonds of the cities 
of Selma, Atlanta and Augusta. Plaintiffs contended as 
follows: That Jno. D. Butt was their treasurer, and as 
such had these bonds in hand ; that he had them on deposit 
in the bank, of which he was also a director; that 
his firm (Butt, Boyce & Co.) needed’ money and the bank 
agreed to let them have it, taking certain stock known as 
the Bath stock as collateral security ; but as they did not 
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have the Bath stock at hand just then, these bonds, or a 
part of them, were temporarily pledged in its place; that 
afterwards Butt’s firm wanted more money, and the bank 
agreed to let them have it, really upon the faith of a mort- 
gage ; but as it was unlawful for the bank to lend ‘money 
on mortgages, it was agreed that these bonds should be held 
as a nominal collateral with which to deceive the bank ex— 
aminer; that at times Butt would withdraw the bonds to 
detach a coupon or to show them to the trustees when called 
upon to do so, and then return them to the bank; that at 
last, after some temporizing, it declined to give them up 
any more; that during these negotiations Butt’s firm 
changed two or three times, by the addition or withdrawal 
of a member, and each new firm would give its notes for its 
indebtedness, and the bank all the time had notice of the 
real ownership of the bunds. 

Defendant claimed to be a bona fide pawnee of the bonds 
as collateral from Butt, and without notice of any defect in 
the title. 

The evidence was conflicting. The jury found for the 
plaintiffs. Defendant moved for anew trial on the follow- 
ing grounds : 

1. Because the court, after having charged the jury as 
follows, to-wit: “If the bank had no notice when the first 
transfer was made, of the fact that the bonds belonged to 
John D. Butt, treasurer of the Masonic Hall, no notice 
afterwards given can change the bank’s title to the bonds 
while the notes given to secure the loan were in process of 
renewal,” added as follows, to-wit, “but if the original 
notes were discharged by the taking of new notes in the 
name of a new firm, and these securities were pledged for 
the payment of the new notes, and the bank had notice 
when the new notes were made that the Masonic Hall owned 
the bonds, the knowledge of that fact makes the transfer 
as much bad faith as if they had notice originally. You 
have before you notes made by John D. Butt & Bro., Butt, 
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Boyce & Co., and J. D. & J. W. Butt, to the Merchants’ 
and Planters’ National Bank. None of those notes show 
on their face what collaterals were given to secure their 
payment. If the notes of John D. Butt & Bro. were given 
to secure a loan to the bank, fnd the bonds in question 
were pledged without knowledge by the bank that they 
belonged to the Masonic Hall, no subsequent notice can 
affect the title of the bank as to the original makers of the 
notes, but if the bank afterwards contracted, in 1873, with 
Butt, Boyce & Co., in continuation of the liability of the 
old firm, and the same bonds were pledged as security for 
the loan to the new firm, and the bank at that time had 
such notice as I have told you is legal notice, then their 
title to the bonds, if acquired then, was not in good faith.” 

2. Because the court charged the jury as follows ; “Though 
you may believe that the bank got a good title to the 
bonds, yet if you find that the debt for which the bonds 
were given was paid off without resorting to those bonds 
for the security, of course the defendant is not entitled to 
retain them, there being no evidence that the debt secured 
by the bonds had been paid.” 

3. Because the court charsed the jury as follows: “A 
general rule of the law is, that a witness is to be believed, 
unless impeaciied in some of the modes known to the law,” 
and did not instruct the jury what are such modes. 

4, Because the court charged the jury as follows: “ You 
cannot impute perjury to any one if you can avoid it.” 

5. Because the court refused to charge, as follows: “If the 
bank received these bonds in good faith for value without no- 
tice, the title passed at the time, and such title is not defeated 
by the fact that the cashier subsequently allowed Butt to 
withdraw the bonds, for a purpose unknown to the cashier, 
on promise to return them, [nor by any subsequently acquired 
notice, whether by the deposit of conpons or otherwise],” 
the court giving such request in charge, except the words 
in brackets. 
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6. Because the court refused to charge as follows: “The no- 
tice, however, whether actual or constructive, must be brought 
home to the holder at the time he acquires the note or bond. 
Notice subsequently acquired cannot defeat the title of the 
holder, and no evidence is to be considered by the jury as 
establishing mala fides of the holder, which does not serve 
to show that he had such notice at the time, the very in- 
stant, he acquired by the purchase or deposit as security, 
the possession of the paper.” 

7. Because the court refused to charge, as follows : “When 
a good title has been acquired in bonds deposited as col- 
lateral security for a debt, knowledge subsequently obtained 
that the depositor did not have a good title at the time of the 
deposit, cannot affect the title already vested in the holder. 
Neither can subsequent renewals of the same debt affect such 
title.” 

8. Because the court refused to charge as follows: “In 
civil cases juries should determine the cause by the prepon- 
derance of the testimony, but where they find the testi- 
mony on each side equally balanced then nothing is proved, 
and they should find for the defendant.” 

9. Because the court charged as follows: “Even if the bank 
received said bonds bona fide, for value, and without votice, in 
the due course of business, and yet if it seeks to hold them as 
collateral, it is only entitled to hold them for the actual 
amount of the debt due to it, there being no tender or offer 
to pay the debt due, and defendant being eutitled to hold 
said bonds, if at all, as long as anything was due.” 

10. Because the court charged the jury as follows: 
“ When it is shown prima facie that the bank took the 
bonds in due course of trade for value, that they were not 
due and payable to bearer, from John D. Butt, the legal 
presumption is that the possession was bona fide, that it is 
without notice of a fraudulent title, and the burden of proof 
is on those who assert mala fides, that is, bad faith, and this 
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upon the principle that fraud is never presumed and inno- 
cence is presumed until guilt is shown:” Which charge 
was inaccurate, erroneous and illegal, and especially in this, 
that it imposed upon the defendant the onws of showing 
prima facie that it took the bonds in due course of trade 
and for value, which was the legal presumption without 
any proof. 

11. Because the verdict is contrary to the evidence and 
the law in allowing interest on the amount found, the plain- 
tiffs having elected to claim damages and not the bonds. 

The court added this note: 

The court was asked to charge by defendant: “To con- 
stitute mala fides, so as to defeat title, there must be notice 
that the bonds were not the property of the person who 
offers them. This notice must be actual or constructive ; 
it must be based on circumstances which would place a pru- 
dent man on his guard in purchasing negotiable papers.” 

This was given as requested, and the latter part as quoted 
in the sixth ground, beginning with the words “the notice, 
however,” ete., was refused. 

The motion was overruled by the court in the following 
written decision : 

“The motion for new trial in this case is put upon sev- 
eral grounds. It is first claimed that the verdict of the 
jury was contrary to the evidence and without sufficient 
evidence tosupportit. Inthe argument it was said that there 
was no credible evidence to support it. The adjudications 
are so numerous and harmonious on this subject that it is 
unnecessary to cite them. The domain of juries on facts 
belongs exclusively to them, unless there is a want of evi- 
dence to support the verdict, or such a flagrant abuse of 
their functions as to indicate bias. If there is evidence 
to support it, courts will rarely ever disturb the find- 
ing. In this there is abundant evidence to support it, if 
the witness Butt is to be believed. The credibility of his 
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testimony was a matter for the jury alone. If a court were 
to set aside a verdict, because the presiding judge did not 
believe the testimony, it would usurp the functions of the 
jury, and substitute the opinion of one man for the sworn 
opinion of twelve. It is unsafe for any one, even a judge, to 
undertake to say how testimony would have been considered 
by him if he had been on the jnry. It is only when per- 
sons are put in positions under oath to feel responsibility 
that they can know how to weigh and consider testimony. 

“The jury in this case were purged of all members of the 
masonic order, and were put on their voir dire as to their 
bias. 

“John D. Butt testified positively to notice on the part of 
the bank, and that Branch made the contracts with him 
with full knowledge of his title. If his testimony is the 
truth, the bank got no title. Shall a reviewing court say 
that it is not the truth ¢ 

“It is argued that his testimony was contradictory, and 
given under a pressure. This view was ably presented to 
the jury. The whole of it was dissected, and in the end 
they chose to believe the witness. In addition to this, there 
was no positive testimony offered by defendant as to the 
main fact in thecase. The other grounds are alleged errors 
of the court and the largeness of the verdict. 

“ The charge was in writing—the whole of it. When the 
whole charge is considered in connection with the requests 
of defendant made and given, I cannot see, after a careful 
review of them, where any error occurred. 

“ The court charged that the plaintiffs must make out their 
case. Nor does the charge as stated in the tenth ground 
put the onus on the defendant, nor is it inconsistent with 
the first and second charges given by request. The charge 
must have reference to the proof. The only evidence 
before the jury that the bonds sued for were in the posses- 
sion of the bank was that of Butt, the plaintiffs’ witness. 
The proposition given in the tenth ground was an instruc- 
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tion as to the bona fides of the holding, and was intended to 
show that the burden was on the plaintiffs to show mala fides. 
There was no question that a portion of the Selma bonds, 
according to Butt’s testimony, were deposited as a collateral, 
to be redeemed by the Bath stock—such was Butt’s testi- 
mony—so that, as to a portion of the bonds, the plaintiffs 
showed possession in the bank, and for value. As to the 
possession of the others, this was a matter of dispute, whether 
the possession was in the bank or in Butt, as the legal pre- 
sumption as to possession was given in the language of 
the Code, and as the charge (10th ground) was given on the 
point as to notice (which was the main point contested in 
the case), the two are not inharmonious, and neither, the 
court humbly thinks, was ‘inaccurate, illegal or erroneous.’ 

“The court gave the defendant the full benefit of the 
principle, that if there was no notice when the first hypoth- 
ecation was made, no subsequent notice after renewal could 
affect the title; but the court was careful to keep in view 
before the jury the distinction between a renewal and a 
new contract, hence the refusal to charge the words in 
brackets in the fifth ground: as an abstract statement of the 
law it was correct, but after the court had charged them on 
the effect of the new contract, that might have misled the 
jury, hence the oniission. 

“The record shows that the firm changed twice pending 
these negotiations. The old notes were taken up and 
stamped paid. If notice had been given when the first loan 
was made to one firm, and the bonds still remained in the 
bank, or new notes were given by different firms and for 
different amounts, every new note was a new pledge, and 
notice after acquired would have been as much mala fides 
as the first. If the proposition is not correct, then another 
must follow, namely: that the extinction of the old notes 
carried with it the extinction of the contract for security. 

“Tt is again urged that the court erred in charging the 
jury that the defendant had no title if the debt was paid. 
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“To show that this was an issue made on the trial, a charge 
was invoked by counsel for defendant on the same point ; 
that request was that the burden was on the plaintiffs to show 
that the debt was paid. This was given, and was a strange 
request if there was no evidence before the jury to support 
it. If it was right to tell the jury when the onws was cast, 
it was certainly right to inform them if, in assuming the 
burden, that fact appeared in proof, the collaterals were not 
good in the hands of the defendant. 

“It is next stated that the court erred in its instructions as 
to impeachment of witness. If counsel had desired instruc- 
tion as to what were the modes of impeachment known to 
the law, they should have asked forthem. This was as fair 
for the defendant as the plaintiffs, for both sides attacked the 
leading witnesses. The usual methods were not resorted to 
on either side, except to show contradictory statements; and 
on this subject the court was careful to give to the jury 
guides for their information, namely : appearance, manner, 
and the accord of testimony with reason and experience. 

“It is a well known rule that juries are not to impute per- 
jury, if they can avoid it. Perjury is a high crime, and 
common charity for the weaknesses of human nature, the 
fallibility of memory, should incline to the belief that a 
mistake has been made, rather than that an atrocious crime 
had been committed. 

“The exclusion of testimony as to the custom of this and 
other banks is alleged as error. During the progress of this 
case, the defendant objected to introduction by the plaintiffs 
of proof as to the custom of banks. This was excluded. 
Proof of custom is resorted to to raise a presumption that 
the party, from a knowledge of its universality, followed 
the custom. The question here was what the bank did, not 
what was its custom or that of other banks, and especially 
was this improper in view of the testimony of Mr. Branch, 
its president, that this bank did not do so. 

“After a careful review of the whole charge of the court 
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in connection with the request, I am satisfied that the law 
of the case was fairly submitted to the jury, on the whole; 
and after going through with care the mass of testimony, I 
see no ground for setting the verdict aside. The cases cited 
to show that interest cannot be added to damages are those 
in which trover was brought to recover cotton. This is not 
that case. If the bank got no title to the bonds, they got 
none to the coupons. I cannot see how the recovery is too 
large if the jury found the highest value proven (which they 
had a right to do) of the bonds with interest. 

“It is therefore ordered and adjudged that the motion for 
new trial be overruled.” 

To this judgment the defendant excepted. 


Rosert Toomss; J. 0. C. Brack; Barnes & Cummine, for 
plaintiff in error. 


W. T. Goutp; J. wanant; J. 8. & W. T. Davinson; 
Hoox & Wenz, for defendants, cited on notice, Code, §2200 ; 
34 Ga., 294; 53 Jb., 635; 56 Jb. 498; 57 Tb., 378; 54 7b., 
635; 13 Richardson (S. C.), 291; 1 Peters, 299; Collection 
Compendium, 379; Morse on Banking, 108-116. 


J acKSON, Justice. 


1. This was an action brought to recover certain bonds 
which were hypothecated to the bank by John D. Butt, to 
secure certain debts which he owed there in partnership 
with others. He was treasurer of the Masonic hall, and a 
director of the bank ; the bonds belonged to the hall, and 
the case turned, in respect to the controlling question, on 
the point whether the bank had notice that the title was in 
the Masonic Hall, and not in Butt, when it took the bonds 
from him as collateral security for his debt. If it did not 
have notice, it was protected; if it did have notice, it was 
not protected, and the true owner was entitled to recover. 
On this point the testimony was conflicting ; the jury passed 
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upon it; the presiding judge who heard the witnesses and 
tried the case, overruled the motion for a new trial, and the 
sole question for us is. did he abuse the discretion with 
which the law invests hin? The credibility of witnesses is 
peculiarly matter for the jury, and, in review, the presiding 
judge has better opportunities of passing properly upon 
their finding than the appellate court. His is the discretion 
on which the statute places the decision of the rights of the 
party fora new hearing, and only when it is abused, as 
repeatedly ruled by this court, ought the appellate court to 
interfere. The cases are too numerous on this point to cite 
them. 

We cannot say that the discretion of the judge has been 
so abused in the present case as to require us to set aside the 
verdict and order a new trial, over his head and in the teeth 
of his judgment. Whether this court, had it been in the 
jury-box, would have found the verdict, or, had it been on 
the circuit bench, would have sustained it, is not the ques- 
tion; but the question is, did the judge who tried the case 
abuse the discretion the law conftdes to him in sustaining 
the verdict when the eredibility of witnesses and conflict of 
testimony had to be passed upon by the jury? So consid- 
ering the question made before us, we do not feel at liberty 
to interfere on the ground in the motion, that the verdict is 
decidedly against the weight of the evidence. 

2. It is objected that the verdict is excessive. This 
objection seems to be based on the idea that the jury esti- 
mated the damage of the plaintiffs to be the value of the 
bonds and of the mature coupons at the time of the 
demand, with interest on such aggregate value from the 
demand. We are unable to see the error of this estimate. 
The Masonic Hall, when the bonds and coupons which had 
matured were converted, was certainly damaged that much. 
Indeed, it was held in 35 Ga., 40, that interest on annual 
hire of property was recoverable as part of the damage to 
the true owner of the property wrongfully converted; and 
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in 57 Ga., 418, it was held, that on stock wrongfully con- 
verted, not only dividends, but interest on the dividends, 
were recoverable as damage to the owner. Under these 
decisions, the recovery in the case at bar might have been 
larger. 

3. It is again objected, that the court charged to the effect 
that, though the bank, when it first took these bonds from 
Butt, may not have had notice, yet if the debt for which 
they first were hypothecated was paid, and they were hypoth- 
ecated for another debt of other firms, of which Butt became a 
member, and the bank got notice before the second hypoth- 
ecation, then its title would not be good. We do not see 
the error of this charge. There was evidence going to show 
that Butt changed his firm relations—was at one time a 
member of one and then of a different firm, by adding or 
subtracting a partner—during the time that the bonds were 
in the bank, and that the coupons were collected by him and 
credited on the bank books to the Masonic Hall—he being 
allowed to take out the bonds forthat purpose. Such being 
the evidence, it may be that notice was conveyed to the 
bank between these changes of firms, and the making of 
new notes with new parties, and not the renewal of old 
ones; or that their own books showed circumstances which 
amounted to constructive notice of the title of the Masonic 
Hall, after such novation. 

So, too, we think there was no error in the refusal to 
charge on the subject of subsequently acquired notice—that 
is, that the bank, having once got good title, held it, not- 
withstanding future notice by deposit of coupons or other- 
wise. It depends, where the court put it, upon the ques- 
tion whether the debt for which they were hypothecated 
had been paid, and a new debt by a new firm had been 
created, before such notice, or circumstances from which 
notice could have been inferred. 

4. The general rule in regard to the doctrine of the bona 
jides or malo fides of the bank in receiving the securities 
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as laid down by the court, and the onws upon the respective 
parties, is substantially that given by this court in the case 
of Mathews vs. Poythress, 4 Ga., 287. The summing up 
of the principles extracted from the authorities after a care- 
ful and elaborate review of them by Judge Nisbet, is to be 
found in the report of that case on the 305th page of 4th 
Ga., and is as follows: 

“ He who buys a promissory note, bill of exchange, or any 
other security negotiable by delivery, before it is due, ac- 
quires a title to such security and a property in it by 
virtue of his possession. 

“ But if such security be proven to have been lost or 
stolen, or in any other way appropriated in fraud of the 
rights of the owner, then such purchaser does not acquire a 
title to it until he proves that he took it bona fide and for 
value. 

“And in that event—that is, when the purchaser has 
proven that he took the security bona fide and for value— 
his title may be defeated by proof on the part of the de- 
fendant in the action, where suit is brought upon the note 
or bill, or of the plaintiff, when the suit is brought for the 
note or bill, that he took it mala fide.” 

The law laid down by Judge Pottle in this case, in his 
charge to the jury, does not vary materially from this sum- 
mary. . 

5. The instructions in regard to the imputation of per- 
jury, and the impeachment of witnesses, etc., etc., as ex- 
plained by the court in overruling the motion for a new 
trial, are law as far as they go, and if the defendant desired 
further instructions as to modes of impeachment, it was its 
duty to ask for them. 

6. Error is also assigned upon the charge that the holder 
of the collaterals could retain them only so long as his debt 
was unpaid. This objection seems based on the ground 
that there was no evidence to support the charge. It seems, 
however, that there was a long account between the bank 

19 
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and Butt, running through several years, embracing many 
notes, some paid and others renewed ; that the firm of which 
Butt was a member changed partners once or twice; that 
the new as well as the old firm borrowed money through 
Butt from this bank; that Butt took out the bonds from 
time to time and collected the coupons and deposited them 
to the credit of the true owner of the bonds on the books of 
the bank, tending to show notice, and thus that there was evi- 
dence from which the jury might conclude that though the 
original hypothecation gave title to secure the first debt, yet, 
when that was paid, circumstances charged the bank with 
notice, and it could not longer retain the bonds to secure 
other debts after notice. At ail events, there is evidence 
on which the charge may rest; and of the principle of law 
announced there can be no doubt. 

7. On a careful review of the case, we are unable to see 
any material error of law requiring us to send it back fora 
new trial; and on the main issue, the weight of the evidence 
and the credibility of the witnesses, the jury and the pre- 
siding judge have passed more satisfactorily than we can do 
from the light of this record, unaided by the appearance 
and manner of the witnesses, and knowledge of character 
gathered from the vicinage. We consider, therefore, that 
the law gives us no power in such a case to interfere, and 
that we have no alternative but to hold that the discretion 
of the court below has not been abused, and to aftirm the 
judgment. 

Judgment affirmed. 


Tue Trustees or THE Masonic Haty vs. Tot Mercuants’ 
AND Pianters’ Nationat Bank. 


Where final judgment was rendered in favor of a plaintiff and defend- 
ant excepted, the plaintiff could not also bring the case to this court 
by a distinct and separate bill of exceptions, filed after the overrul- 
ing of the defendant’s motion for a new trial, to rulings of the court 
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made pending the trial. If plaintiff was dissatisfied with such rul- 
ings, exceptions pendente lite should have been filed. 


Practice in the Supreme Court. February Term, 1879. 
Reported in the decision. 


W. T. Goutp; Hoox & Wxss; J. Ganaut; J. 8. & W. 
T. Davinson, for plaintiffs in error. 


Rosert Toomss; J.C. C. Brack; Barnes & Coummina, 
for defendant. 


Warner, Chief Justice. 


The plaintiffs brought its action of trover against the de- 
fendant to recover certain described negotiable coupon 
bonds, and on the trial thereof there was a verdict for the 
plaintiffs. The defendant made a motion for a new trial on 
various grounds, which was overruled, and the defendant 
excepted. 

The plaintiffs filed a separate and distinct bill of excep- 
tions, alleging error in the ruling of the court on several 
grounds pending the trial, after the judgment of the court 
had been rendered in their favor overruling the defendant’s 
motion for a new trial. There were no exceptions filed by 
the plaintiffs to the rulings of the court pendente lite as pro- 
vided by the 4250th section of the Code. After the main 
case had been argued here which had been brought up on 
defendant’s bill of exceptions, the case of the plaintiffs was 
called on the docket, when a motion was made to dismiss it 
on the ground that it did not appear in the record before 
the court, that any judgment had been rendered against the 
plaintiffs in the court below which this court could review so 
as to affirm or reverse the same. Since the adoption of the 
Code, either party, at any stage of the cause, may file his 
exceptions to any decision, sentence or decree of the supe- 
rior court, and have the same certified and allowed and en- 
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tered of record in the cause; and should the case at its final 
termination be carried by writ of error to the supreme court 
by either party, error may be assigned upon such Dill of 
exceptions, ete. The plaintiffs not having filed their bill of 
exceptions to the rulings of the court pendente lite and 
entered the same of record, as provided by the 4250th sec- 
tion of the Code, the writ of error is dismissed. 


Boswortu vs, CLARK. 


. Ina claim case, if a claimant except to the sufficiency of the execu- 
tion, the proper motion on his part is to dismiss the levy, or object 
to the execution as illegal evidence in his case; and not a motion to 
quash the execution. The claimant’s only concern therewith is, 
that such execution shall not be used against the property claimed. 

. Where the plaintiff made a prima facie case to the court for the in- 
troduction of the contents of a deed said to be lost, by notice to the 
claimant to produce the same, and by subpeena duces tecum to the 
defendant in execution, such efforts to produce the paper are suffi- 
cient to uphold the legal discretion of the court on the questions of 
diligence and the admission of the evidence; and if the claimant 
offer to introduce other deeds from defendant in execution, and his 
grantee, with a view to show want of diligence in the plaintiff in 
not issuing subpcenas ducés fecum for them, such deeds will not be re- 
stricted to the mere question of diligence, but will be competent 
evidence in the entire case, the trial being by consent before the 
judge alone without the intervention of a jury. 

3. Whilst the execution must be put in evidence by the plaintiff in a 
claim case, yet it constitutes a part of the papers returned to court 
by the sheriff, and is so fara part of the record as to come up to 
this court as record and is not required to be embodied in the bill of 


exceptions. 


Claim. Executions. Practice in the Superior Court. 
Evidence. Practice in the Supreme Court. Before Judge 
Hittyer. Fulton Superior Court. September Term, 1878. 


Clark, as the indorser who had paid off an execution 
against J. T. Lewis, principal, and T. M. Clark, indorser, in 
favor of Chandler, caused the same to be levied on certain 
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land as belonging to the principal. Bosworth claimed. 
The case was submitted to the court without a jury, by agree- 
ment. On the trial, claimant’s counsel moved to quash the 
fi. fa. on various grounds. The motion was overruled. 
Plaintiff's counsel put in evidence a deed from Jones e¢ ad. to 
A. F. Hurt; he then exhibited a subpcena duces tecum served 
on J. T. Lewis, calling on him to produce a deed from A. 
F. Hurt to said Lewis for the premises, and the affidavit of 
Lewis that he was not in possession of the deed, and thought 
it was lost. Claimant’s counsel objected to this showing, 
because Lewis was a party, and not subject to the subpeena ; 
the objection was overruled. Plaintiff's counsel exhibited 
a notice to produce this deed, served on claimant, and then 
offered secondary evidence of its contents, Claimant’s 
counsel objected on the ground that propor diligence to 
procure the deed had not been used. In support of this 
idea he offered two deeds subsequent to the deed sought, 
one from Lewis to Bosworth, and one from Bosworth to 
Wallace. The court refused to consider them on the ques- 
tion of diligence alone, and held if they were introduced for 
one purpose they could be used for all purposes, and the onus 
would be shifted. The court overruled the objection to 
the secondary evidence, and admitted it. Possession in 
Hurt for more than seven years before sale to Lewis was 
shown. Claimant introduced no evidence. The court held 
the property subject, and claimant excepted. 
The third division of the opinion reports itself. 


T. P. Wrsrmoretanp, for plaintiff in error. 


Joun Couuirr, for defendant, cited on secondary evidence, 
Code, §§3508, 3509. On motion to dismiss, 7 Ga., 258 ; 
59 Jb., 781; 6Zb., 410; 87 7b., 12; Code, §3939. 


Jackson, Justice. 


1. It is not necessary to consider the various objections to 
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the execution in the view we take of the claimant’s motion. 
Her motion was to quash the fi. fa. The motion should 
have been to exclude it as evidence when it was tendered 
as such, or to dismiss the levy. In a claim case, the only 
concern that the claimant has with the execution is to see 
that it does not touch his property ; that it does not proceed 
illegally against it. Defendant in execution is not a party, 
and he might be willing for the 7. fa. to stand against him, 
or to be amended, or an alias to issue at once. He could 
move to quash on any legal ground, but not the claimant. 
His motion ought to be to withhold the jf. fa., or reject it 
as evidence, or to dismiss the levy. The court was right to 
refuse the motion to quash the ji. fa. at the instance of the 
claimant. 

2. Nor do we think that the court erred in permitting the 
plaintiff in execution to prove the contents of the deed. 
The prima facie case of its loss was made out when he 
showed that he had notified the claimant to produce it, and 
had served the defendant in execution with a subpoena duces 
tecum to have it in court. This showed diligence on his 
part to get the deed, and we will not control the judge’s 
discretion in pronouncing it sufficient to admit the contents 
of the paper. 

When the claimant made a counter showing, or attempted 
to do so, by producing other deeds which showed that the 
defendant had sold and conveyed, and his grantee also had 
sold and conveyed, so that the proper custodian of the deed 
was not served with a subpcena duces tecum, the presiding 
judge did not err in ruling that those deeds, thus tendered 
and exhibited to him—he trying the case as judge and jury 
both—could be and should be considered evidence in the 
case for all purposes. . 

3. A motion was made to dismiss the bill of exceptions 
on the ground that the evidence was not embodied in 
the bill of exceptions, the execution which was levied 
and essential to condemn the property being left out, and 
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coming up in the record only as part thereof. We think 
that the execution is evidence, and must be put in evidence, 
and such has ever been the practice so far as I remember ; 
but still it is also a paper which the sheriff must return to 
court with the affidavit and claim bond (Code, §3736) ; and 
therefore it may well be considered a part of the record in 
the case, and may come up to this court as part of the record, 
and need not also appear in the bill of exceptions, although 
no motion was made for a new trial,.but the case comes up 
solely on exceptions. We decline to dismiss this bill of 
exceptions for this reason, but we affirm the judgment for 
the reasons previously stated. 
Judgment affirmed. 


EpGE vs. EpGe. 


Where an administrator and a third party together bought land of the 
estate at the administrator’s sale, and the former settled with the 
distributees therefor, a suit for the part due by the other purchaser 
should be brought within the usual statute of limitations. It begam 
to run in his favor from the date of the sale. Ratification by the 
distributees was not necessary as to him. 


Statute of limitations. Administrators and executors. 
Before Judge Crisp. Schley Superior Court. October 
Term, 1878. 


Reported in the decision. 


B. P. Hotus; J. N. Hupson; J. A. Anstey, for plain- 
tiff in error, cited Code, §3132 ; 12 Ga., 594. 


Gurrry & Son; J. N. Hupson, for defendant in error. 


Warner, Chief Justice. 


The plaintiff sued the defendant for contribution, and 
alleged in his declaration that he was duly appointed admin- 
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istrator on the estate of Martin J. Reed, deceased, and as 
such administrator, in the year 1860, he sold at administra- 
tor’s sale a lot of land belonging to his intestate’s estate, 
which was purchased by him and the defendant for the 
sum of $1,405.00; that his intestate left his widow and his 
son, John C. Reed, as his only heirs at law, both of whom 
have ratified said sale since the son became of age in 1876, 
since which time the plaintiff alleges that he has paid said 
John C. Reed his distributive share of said land, the widow 
having been previously settied with for her share. The de- 
fendant demurred to the plaintiffs declaration on the ground 
that it appeared on the face thereof that his demand was 
barred by the statute of limitations. The court sustained 
the demurrer and the plaintiff excepted. 

There was no error in sustaining the defendant’s demur- 
rer to the plaintiff's declaration. The defendant bought 
one-half of the lot of land at the plaintiffs administrator’s 
sale in 1860. The plaintiff could then have sued the de- 
fendant for one-half of the purchase money for which the 
land sold. It was no concern of the defendant whether the 
heirs ratified the sale of the land or not, as he was not the ad- 
ministrator on Reed’s estate. The defendant owed the admin- 
istrator one-half of the purchase money for which the land 
sold, and he could have sued him for it at any time after the 
sale in 1860. 

Let the judgment of the court below be affirmed. 


Harris vs. Tue Crry or Arianta ef al. 


. The non-suit was properly granted so far as the city of Atlanta was 
concerned—said city not being responsible for the acts of its police 
and subordinate officers in illegal arrests and consequent imprison- 
ment, under the decision in Cook vs. The City of Macon. 54 Ga., 
468. 

. Where the police arrest one on the suspicion that he is an escaped 
convict from the penitentiary of the state, the prisoner should be car- 
ried before a magistrate within a reasonable time after such arrest, 
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in order to have the suspicion judicially verified, and the same duty 
is devolved upon the station-house keeper who receives the prisoner. 
Aliter, if the arrest be for violation of city ordinances. 

. Whether the detention be for an unreasonable time is a question for 
the jury under all the facts and circumstances of the case. 

. If the person arrested is at the time of such arrest an escaped convict, 
he cannot recover at all in an action for such arrest and false impris- 
onment, unless the detention was protracted unnecessarily and with- 

‘out reason ; but the officer arrests and detains him at his peril, and 
he must show by competent proof that the prisoner is an escaped 
convict. 

. The mere oral evidence of the officer that he ascertained that the 
prisoner was an escaped convict is insufficient proof thereof ; the 
record of his conviction and sentence is the higher and better evi- 
dence. 

. Where the last day for serving a bill of exceptions falls ou Sunday, 
service on the following Monday is sufficient. (R.) 


Municipal corporations. Officers. Damages. Evidence. 
Practice in the Supreme Court. Before Judge Hittyer. 
Fulton Superior Court. April Term, 1878. 


Harris brought case for false imprisonment against the 
City of Atlanta, one of its policemen, and its two guard- 
house keepers. On the trial, the evidence for plaintiff was, 
in brief, as follows: 

1. Plaintiff, by interrogatories: On June 30, 1877, he was 
in the city of Atlanta; came from his home some miles out 
to collect some money due him. While standing on the 
sidewalk two policemen approached and asked his name. 
He said “ Wesley Harris.’ They did not believe it. He 
insisted that it was. They said that they suspected him 
and “ would put him up a while and see.” They took him 
to the city station-house—Goodson (one of defendants) in 
charge of him. He was put into the station-house and 
kept there by its keepers. He remained there for four 
days. Once they took him out, made him let down his 
breeches, examined him, and then put him back. On July 
4th, Goodson took him to a convict camp on the outskirts of 
the city. He asked the boss if he knew the prisoner. The 
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boss said, no. After some parley a person was found who 
identified him as Harris. Plaintiffs attorneys came up with 
a habeas corpus. After some talking plaintiff was liber- 
ated. Actual damages from loss of time, ete., shown, 
amounting to some $12.00, besides general damages. The 
persons who thus imprisoned him, without cause, were city 
policeman Goodson and the city station-house keepers, Cook 
and Mehaffey. The place of confinement was the city 
station-house. No other reason for arrest than suspicion. 

2. Thomas. Am chief of Atlanta police; was so at 
the date of arrest, ete. Goodson was, and still is, a city 
policeman in the employment and pay of the city, just 
as he was then. Cook and Mehaffey were, and still are, 
keepers of the city station-house, in the employment and 
pay of the city. This station-house is one occupied by the 
City of Atlanta for various municipal purposes. It con- 
tains cells for offenders against the city, a recorder’s court- 
room, general police room, offices, ete. The duty of the 
station-house keepers is, and was, to stay at this house, look 
after it generally, keep,a book of records of the police, and 
do other minor duties. They do not go out on patrol duty, 
make arrests, or other things done by the general police 
force. They and the station-house are entirely for the con- 
venience of the city. They are under the control of the 
city, not of the state. Police book of records and chief’s 
report to city commissioners identified—both required by 
ordinance. This was report for June. It included this 
arrest and went before the commissioners at their meeting. 

3. Police record book, showing that this arrest was 
“on suspicion,” and prisoner was discharged by arresting 
officer. 

4. Chief’s report showing number of arrests made by 
Goodson, and commending him for industry in that month. 

5. City charter, etc., showing general duties of city police 
commissioners, requiring police book to be kept, and chief’s 
monthly report. 
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Plaintiff closed. The court granted a non-suit as to the 
city. Plaintiff excepted. Evidence for other defendants 
was, in brief, as follows: 

1. Goodson. I made the arrest. It was on suspicion, 
as shown by the police book—suspicion that he was an 
escaped convict. I used to be ata convict camp. Plain- 
tiff was then there. I left for a while. When I went 
back plaintiff was not there, I heard he had escaped. 
When I met him in Atlanta I arrested him. After keep- 
ing him several days, I failed to identify him sufficiently as a 
convict and let him go. Have since determined he was a 
convict. Have re-arrested him and turned him over to the 
principal keeper of the penitentiary. Do not know where 
he is now. He was not carried before any magistrate, or 
trial had. 

2. Cook. Was station-house keeper with Mehaffey. 
Was off duty when arrest was made. Returned, found 
prisoner there, and kept him with other prisoners until let 
out. 
Under the charge of court, the jury found for defendants. 
Plaintiff excepted. 

The following rulings, among others, are assigned as er- 
rors : 

1. Because the court granted the non-suit as to the city. 

2. Because the court refused to charge the following re- 
quest: “If plaintiff was arrested for an escape, it was the 
duty of the person or persons arresting and detaining him 
to use reasonable diligence to carry him before a court of 
competent jurisdiction for trial or commitment.” 

Instead of this, the court charged as follows: “It was 
not necessary to carry plaintiff before any magistrate or 
court; if he was a convict escaped, they had already pro- 
nounced upon him.” 

3. Because the court charged as follows: “If plaintiff 
was an escaped convict and the police arrested him, it would 
be said in law that they did no more than their duty, and 
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they would not be liable. * * * If there was probable 
cause for arrest, no damages could be recovered except ac- 
tualdamages. * * * If the officers in good faith arrested 
and imprisoned plaintiff, as an escaped convict, and they 
had reasonable cause for such an arrest, they would not be 
liable.” 

4. Because the court allowed defendant Goodson, over 
plaintiff's objections, to testify as follows: “ The suspicion 
was that he was an escaped convict. * * * I heard he 
had escaped. * * * IT have since determined that he 
was such (a convict), and have re-arrested him and turned 
him over to the principal keeper of the penitentiary; I do 
not know what has become of him.” 

(The court added a note to the bill of exceptions, in which 
he stated that the witness, Goodson, testified that when he 
missed the plaintiff from the penitentiary convict camp, he 
was informed that he had escaped, and that it was on this 
information that he acted in making the arrest ; and that it 
was when this last statement came out that the court ruled 
the testimony in.) , 

When this case was called in the supreme court, the court 
suggested that service had been perfected on all the defend- 
ants in error except one within the time prescribed by law. 
As to Goodson, the bill of exceptions was certified July 18, 
1878, and on July 29th the sheriff entered service upon him. 
July 28th wasSunday, The court called for authority upon 
the question of dismissal. After examination the writ of 
error was retained. 


Jackson & Lumpkin; F. L. Hararson, for plaintiff in 
error, cited as follows: On service of bill of exceptions, 
Code, §4, p. 8; 23 Ga., 49; 33 Zb., 146; 12 7b., 93; 14 Z3., 
122; 57 Jb., 244 (rule of exclusion is not inclusion) ; Code, 
§4259. Non-suit error, Code, §§1680, 2961; 18 Ga., 412; 
38 1b., 346; 46 7b., 80, 19 Pick., 515, et seg. ; 5 Gray, 110, 
119; 40 N. Y., 442, 448 e¢ seg.; 17 Zb., 386. Differs from 
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54 Ga., 468. Ratification, 58 Ga., 216; 19 Pick., 515 e¢ 
seg. On evidence, 32 Ga.,557. Trial of escape necessary, 
Code, $4484 ; acts 1876, p. 112; Code, §4725. 


W. T. Newman, forthe City of Atlanta, cited: On non- 
suit, 2 Barb,, 107; 35 Barb., 177; 1 Hill, 550; 1 Allen, 
101, 172; 9 La., 462; Dillon on Munn. Corp’s, §773; 54 
Ga., 468 jacts 1874, p. 116. 


JACKSON, Justice. 


This suit was brought against the city and certain keepers 
of the guard-house and policemen for false imprisonment 
and unreasonable compulsory detention. The plaintiff was 
non-suited and excepted. 

1. The non-suit was right so far as the city is concerned, 
under the decision in Cook vs. the City of Macon, 54 Ga., 
468. 

2. Was the judgment right as respects the officers who 
made the arrest and detained the plaintiff? We think that 
the true rule is, where arrest is made on suspicion that one 
has violated a law of the state, it is the duty of the officers, 
whether policemen or station-house keepers, to take the 
person arrested before a magistrate and have the suspicion 
judicially verified within a reasonable time. The rule may 
be otherwise in case of mere violations of city ordinances. 
Indeed, in such cases the practice, we believe, is to take 
parties to the recorder’s court the next day, and such is the 
law—at least no law against it occurs to us. But as this 
man was arrested on suspicion of having escaped from the 
penitentiary, and thereby having committed a crime against 
the state, he ought to have been taken before some officer 
authorized by law to commit or discharge him within a rea- 
sonable time ; otherwise he might be detained indefinitely 
at the will or caprice of the police or of the station-house 
keeper. 

3. In this case, whether or not he was unreasonably de- 
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tained, is a question for the jury, upon which we express 
no opinion. It should be left to that body to determine it 
when the case is again tried, and each ofticer should be dealt 
with as his conduct individually showed any illegal arrest, 
or any unreasonable detention of the plaintiff. 

4. If it turn out on the trial that the plaintiff was an 
escaped convict when he was arrested, then his arrest was 
right, and the only recovery which he could make would be 
for detention alone ; and he would have to make a strong 
case, and show that he was unnecessarily and oppressively 
kept in custody, and not bona fide, and with a view to have 
the truth judicially ascertained within a reasonable time. 

The fact that the plaintiff when arrested was a convict 
and had escaped, is for the defendant to show, and it must be 
shown by competent proof. 

5. Competent proof to establish the guilt of the plain- 
tiff is the best which the nature of the case admits. Of 
his conviction and the time of sentence, the best evidence 
is the record of that conviction and sentence ; of his escape, 
parol proof, of course, is admissible ; but the mere oral evi- 
dence of the officer who made the arrest and who is one of 
the defendants, that he afterwards ascertained that plaintiff 
was an escaped convict, is the merest hearsay, and is not legal 
evidence at all, unless he ascertained it from plaintiff, which 
is not pretended. 

Inasmuch as the judgment of the court below was not in 
accordance with the views hereinbefore expressed, except 
as to the City of Atlanta, it is ordered that the judgment be 
affirmed in so far as the non-suit in respect to the city is 
concerned, and that it be reversed as regards the other par- 
ties, and a new trial be awarded as to them. 

Judgm ent affirmed in part and reversed in part. 


Puiurrs vs. Tue State or GEeorGiA. 


Where three witnesses swore positively that defendant was present 
and committed the offense, newly discovered evidence of two wit- 
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nesses that he had left previously to the time alleged and had not 
returned, would not probably change the result, and therefore does 
not necessitate a new trial. 


Criminal law. New trial. Before Judge Crisp. Sum 
ter Superior Court. October Term, 1878. 


Reported in the decision. 
Smumons & Simons, for plaintiff in error. 


C. B. Hopson, solicitor general, by B. P. Hottis, for the 
state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of a misde 
meanor, and charged with having played and bet at a game 
of cards in violation of the statute, and on his trial therefor 
was found guilty. A motion was made for a new trial, on 
the ground that the verdict was contrary to law and the 
evidence, and for newly discovered evidence—which was 
overruled, and the defendant excepted. 

The only ground insisted on here was the newly discov- 
ered evidence. Three witnesses swore positively that they 
saw the defendant playing and betting at cards with Eli 
Wells, in the city of Americus, in February, 1877. The 
newly discovered evidence is that shown by the affidavit of 
Oliver and Wheeler, that Eli Wells left Americus before 
the 15th of January, 1877, and had not been there since. 
These two witnesses must be understood as intending to 
mean that they did not see Eli Wells in Americus after the 
15th of January. The evidence of these two witnesses 
would not probably change the result, if a new trial was 
had, in opposition to the three witnesses who swore positively 
that Wells was there in February, 1877, and played and bet 
at cards with the defendant. Three affirmative witnesses 
should, and most probably would, outweigh the negative 
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testimony of the newly discovered witnesses. There was 
no error in overruling the defendant’s motion for a new 


trial. 
Let the judgment of the court below be affirmed, 


Ross vs. JoRDAN. 


1. A promise made after discharge in bankruptcy to pay a debt prova- 
ble in bankruptcy, and from the liability to pay which the defendant 
was discharged, need not be in writing. Such promise is valid, the 
consideration thereof being the moral obligation to pay a just debt. 

. If the note be not accurately and fully set out in the declaration, 
yet is substantially referred to therein, such inaccuracy may be 
cured by amendment, and the action should not be dismissed. 


Bankruptcy. Promissory notes. Statute of frauds. 
Contracts. Before Judge Hoop. Terrell Superior Court. 
Novemter Term, 1878. 


Ross brought assumpsit against Jordan, alleging that the 
latter had made a promissory note to him which was due 
and unpaid ; that defendant had, since the giving of such 
note, been through bankruptcy and been discharged ; but 
since his discharge, he had made a payment on the note and 
promised to pay the balance, which he had failed to do. 

Defendant demurred to the declaration (1) because it 
showed that the debt was discharged and the new promise 
to pay was without consideration ; and (2) because no copy 
of the note or sufficient description of it was set ont. 

The court dismissed the case, and plaintiff excepted. 


Gurerry & Parks ; DuPont Gurrry, for plaintiff in error, 
cited 44 Vt., 518; 27 Ark., 619. 


B. B. Hinton, for defendant, cited Code, §2934; 56 Ga., 
570; 6 Zb., 31. 
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Johnson vs. The State of Georgia. 
Jackson, Justice. 


1. The single question is, was the court right in sustain- 
ing the demurrer? We think not. We know of no law 
which requires the promise to pay a debt from which the 
bankrupt had been discharged to be in writing. The moral 
obligation to pay the debt is a sufficient consideration to 
support the new promise; and such promise being made 
after the discharge of the defendant in error in bankruptcy, 
he is bound thereby and ought to pay it. The demurrer 
admits the truth of the facts set out in the declaration and 
amendments, and such being the facts, the law gives a right 
of action to the plaintiff and he may recover, unless some 
reason other than appears from the declaration and demur- 
rer be given by defendant in bar of the suit. See Bump 
on Bankruptey, 743; 44 Vermont, 518; 27 Ark., 619. 

2. If the note be not described with sufficient fullness, the 
declaration may be amended so as to set it out in full, it 
being substantially referred to therein. On the facts set out 
substantially, the plaintiff ought to be allowed to go to the 
jury, amending any defect of pleading under the broad pro- 
visions of our Code. Code, §3479. 

The, court, therefore, erred in dismissing plaintiff's declar- 
ation. 

Judgment reversed. 


JouHNSON vs. Toe STATE OF GEORGIA. 


. Evidence that a defendant on trial for forgery lived in the county of 
the trial, and within it admitted the forgery, is sufficient proof of 
venue to support a verdict of guilty, there being no evidence that 
defendant had ever been out of the county. 

2. A verdict of guilty of forgery, under $4451 of the Code, could be 
founded on the following paper: “ Mr. Stokely, you can let Griffin 
trade, you can give him of his own, he have got a good crop, if you 

20 
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choose you gave him accouut of his own charge. Your G. W. 
Turner.” Although the indictment called this an “ order in writing,” 
yet a conviction might be had under that section, and not $4442. 


Criminal law. Venue. Before Judge Porritr. Ogle- 
thorpe Superior Court. October Term, 1878. 


The only evidence as to venue was that defendant lived 
with Turner in Oglethorpe county, that on the road between 
two points in that county he admitted the forgery, and that 
“he said he wrote it going on to the depot.” [Whether the 
saying or the writing is located ‘ on the road to the depot,” 
is doubtful.] For the other facts, see the decision. 


W.G. Jonnson; Pore Barrow, for plaintiff in error, 
cited as follows: On venue, 2 Bish. Cr. Proc. (2d ed.), 
§$475-478 ; 5 Pick., 259. On nature of paper, Code, $§4442- 
4459 ; 1 Bish. Cr. L. (4th ed.), $8342, 343, 347 ; 51 Ga., 535 ; 
2 Bish. Cr. L. (4 ed.), $8495, 503, 504, 506, 511-513; 1Zb., 
§1008 ; 8 Barb., 560 ; 37 Tex., 591. 


Seasorn Reess, solicitor general, for the state, cited (on 
venue) 2 Bish. Cr. Proc., 428 e¢ seg. On nature of paper, 
56 Ga., 171; 2 Bish. Cr. L. (3 ed.), 499 e¢ seg.; 1 Zb., 1008 ; 
30 Ga., 129. 


Warner, Chief Justice. 


The defendant was indicted for the offense of forgery, 
and the indictment contained two counts, in the first of 
which he was charged with having falsely and fraudulently 
made, forged and counterfeited a certain order in writing as 
follows, to-wit: “Mr. Stokely, you can let Griffin trade, 
you can give him of his own, he have got a good crop, if 
you choose you gave him account of his own charge. Your 
G. W. Turner.” In the second count of the indictment, 
the defendant was charged with having falsely and fraudu- 
lently uttered, published and passed as true said forged and 
counterfeited order in writing. On the trial of the case, 
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the jury, under the charge of the court, found the defend- 
ant guilty on the first count iu the indictment. A motion 
was made for a new trial on the several grounds therein 
stated, which was overruled, and the defendant excepted. 

1. It appears from the evidence in the record that the de— 
fendant lived with Turner in this county (the case was being 
tried in Oglethorpe county), and that he told Turner in the 
road to Lexington that he wrote it, Lexington being the 
county-site of Oglethorpe county as declared by the laws of 
the state. We think there is sufficient evidence in the rec- 
ord to authorize the jury to find that the writing and sign- 
ing of the paper set forth in the indictment was done by 
the defendant in Oglethorpe county, the evidence being 
that he lived in that county, and there being no proof that 
he was ever in any other county. 

2. The paper set forth in the indictment is called an “ order 
in writing,” but it is not such an order in writing for money, 
or goods, or other things of value, as is contemplated in see— 
tion 4442 of the Code. The defendant is indicted under the 
4451st section for forging “any other instrument not herein 
provided for, with intent to defraud any person,” and the 
instrument is fully described and set forth. in the indict- 
ment. The fact that it is called an order in writing, does 
not make it so, or change its legal effect. What then is 
the character of the paper alleged to have been forged by the 
defendant? In our judgment, it is an assertion or reeom— 
mendation that the defendant is entitled to be credited in the 
way of trade with Stokely for a reasonable amount in view 
of the crop he was making. Stokely did let him have 
goods on a credit to the amount of between $12.00 and 
$17.00, and would not have let defendant have the goods if 
Turner’s name had not been on the paper, and the question 
is, could Turner have been made liable to Stokely for the 
value of the goods sold by him to the defendant on the faith 
of that paper if it had been signed by Turner, and the 
representations made in it had been untrue? We think that 
he could, according to the ruling of this court in Glover vs 
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~ Horton vs. Summers & Middlebrooks. 


Townsend et al., 30 Ga,, 90, and that being so, the defend— 
ant was properly convicted under the provisions of the 


4451st section of the Code. 
Let the judgment of the court below be affirmed. 


Horton vs. Summers & Mipp.esrooks. 


. Where, under section 3541 of the Code, the garnishment is dissolved 
by a claimant’s giving bond and security in terms of said section, 
and claiming a certain fund which arose from the sale of land and 
is in the hands of the garnishee, and where the claim rests upon the 
ground that the land was not the property of defendant in fi. fa., but 
of the claimant as the homestead of himself and family, and there- 
fore the money arising from the sale of the land and in the garni- 
shee’s hands is not the money of defendant in execution, but the 
money of claimant as head of the family : 

Held, that a claim affidavit by the claimant in which he sets out that 
he is the head of a family, and that the money is not the money of 
defendant in fi. fa., but is money arising from the sale ot land which 
had been set apart as a homestead of the family of claimant and 
is not subject to the individual debts of said claimant, is sufficient 
without further allegation either of the character or names of the 
members of the family —the homestead having been set apart in 
the land to the claimant as the head of his family. 

The homestead papers should have been admitted in evidence to 
the jury, the same having been granted by the ordinary in the year 
1868, and under the constitution and act then of force and referred 


to therein. 


Claim. Homestead. Evidence. Before Judge Hatt. 
Newton Superior Court. September Term, 1878. 


In addition to the report contained in the opinion it is 


only necessary to add the following : 
The claim affidavit of Horton was as follows : 


‘“‘GrorGia, NEwTon County :— 

‘*Before me, in person came Turner Horton, who is the head of a 
family, who, on oath, says that a certain sum of money which is 
now held up in the hands of J. J. Stephenson, or the sheriff of New- 
ton county, by summons of garnishment issued to said parties at the 
instance uf Summers & Middlebrook in a suit against Turner Horton, 
in Newton superior court, is not the money of Turner Horton, but is 
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money arising from the sale of land which had been set apart as a 
homestead for the family of said Horton, and not subject to the indi- 
vidual debts of said Horton.” 


The application for homestead set out that Horton was 
the head of a family; that he was seized and possessed of 
certain described property, and desired a homestead in the 
same; but did not state of whom his family consisted. 












E. F. Evwarps, for plaintiff in error, cited Const. 1868, 
art. 7; 59 Ga., 235; 41 7b., 196; 59 7b., 817. 







No appearance for defendants. 


JACKSON, Justice. 










Summers & Middlebrooks obtained judgment against 

Horton and garnisheed Stephenson. Stephenson answered 

that he held funds in his hands which arose from the sale of 

lands in the possession, when sold, of Horton. Horton 

claimed the fund as the head of his family as being the pro- 

ceeds of the sale of homestead property, and dissolved the 

garnishment by giving bond and security under section 

3541 of the Code. An issue was made up under section 

3542, as to whom the money belonged, whether to Horton 

individually as defendant in the execution, or to Horton as | 

the head of his family, representing the homestead. On 

that issue the claimant offered in evidence the homestead | 

papers showing that the land had been set apart to him as | 
| 











the head of a family for their homestead. The court ruled 
the testimony inadmissible, and the claimant excepted. 

1. The grounds on which the homestead papers were ruled 
out appear to have been: first, that the claim affidavit was 
not properly made out, inasmuch as the claimant did not 
set out the names or character of his family therein; and 
secondly, because the homestead papers themselves did not 
show their names or what sort of family it was that claim- 
ant had. In respect to the first ground, the claim was in 
the name of Horton as head of his family, and to the effect 
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that he claimed the money as proceeds of sale of homestead, 
and the papers showed that he petitioned for and had the 
homestead set apart to himself for his family, as their head. 
We think the claim affidavit sufficient. 

2. In respect to the homestead papers, it is enough to say 
that they were granted or issued prior to any law requiring 
the character of family or their names to be set out, and 
that the petition shows that the homestead was applied for 
under the constitution and act of 1868. The case is there- 
fore covered in respect to this point by the case of /’liza- 
beth Cowart vs. Leonard Page, 59 Ga., 235. So that we 
think the superior court erred in withholding the homestead 
papers from the jury. See also 41 Ga., 196; 51 Ga., 817. 

Inasmuch as the other errors are assigned upon motions 
and amendments offered consequent upon these papers be- 
ing rejected, it becomes wholly unnecessary to consider 
them, as in our judgment the court erred in so ruling as to 
make them necessary. 

Judgment reversed. 


Kennepy e¢ al. vs. Guise e¢ al. 


The dismissal of an action of ejectment because of the failure of 
the plaintiffs to answer interrogatories filed by defendants, is within 
the discretion of the court below, which will not be controlled un. 
less abused. 


Practice in the Superior Court. Terrell Superior Court 
November Term, 1878. 


Reported in the deeision. 


D. A. Vason; L. C. Hoyts, for plaintiffs in error. 


Gurrry & Parks; S. D. Irvin, for defendants. 
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Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiffs 
against the defendants to recover the possession of the 
premises therein described, on the several demises of the 
lessors of the plaintiffs therein named. It appears from the 
record and bill of exceptions that the defendants had sued 
out interrogatories for all. the plaintiffs’ lessors, except 
Kennedy, under the provisions of the 3810th section of the 
Code. It also appears that the interrogatories were filed in 
the clerk’s office on the 11th of February, 1878, and served 
on the plaintiffs’ attorney of record on the 14th of February, 
1878. It also appears that at the time the interrogatories 
were filed and served, that Kennedy was not one of the 
plaintiffs’ lessors, but was made so by an amendment of 
the plaintiffs’ declaration at the May term of the court, 
1878. When the case was called for trial at the November 
term of the court, 1878, the defendants made a motion to 
dismiss the plaintiffs’ case on the ground that the interroga- 
tories filed in the clerk’s office had not been answered. This 
motion was resisted by Kennedy, who made a statement in 
writing, under oath, that he was the dona fide claimant of 
the land sued for; that the lessors named were merely nom- 
inal parties, and that their names were used for the asser- 
tion of his rights in the case; that he was not acquainted 
with said lessors; did not know where they now live; has 
tried to find out, but cannot do so. The court dismissed the 
cease, and the plaintiffs excepted. 

The granting or refusing the motion in this class of cases 
must necessarily depend upon the sound discretion of the 
court below, which will not be controlled by this court 
unless it has been manifestly abused. The plaintiff, Ken- 
nedy, could, if he was the real plaintiff in the case, and had 
used the original lessors’ names for his own benefit only, 
have defeated the defendants’ motion to dismiss by amend- 
ing his declaration and striking out all the cemises in the 
names of those who had been required to answe the inter- 
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rogatories filed, and then have relied upon his one amended 
demise for a recovery; or, if he did not choose to do that, 
then it was incumbent on him, if he persisted in using the 
other lessors’ names for his own benefit, to have shown to 
the satisfaction of the court that he had used all reasonable 
diligence to procure their answers, and had failed to do so- 
The statement that the plaintiff, Kennedy, did not know 
where the lessors whose names he wa3 using for his own 
benefit now live, that he had tried to find out and could not 
do so, was not a sufficient showing of diligence on his part. 
What did he do to find out where his lessors lived? If he 
had stated what he had done to find his lessors and procure 
their answers to the interrogatories, the court then might 
have been able to judge whether he had used reasonable 
diligence in trying to find them or not. In view of the facts 
disclosed in the record, we will not interfere to control the 
discretion of the court in dismissing the plaintiffs’ case. 
Let the judgment of the court below be affirmed. 


Tue Centra Ratiroap vs. Ricwarps. 


. Tables proved to have been used by life insurance companies by one 
who has been in the business for years, though not claiming to be 
an expert as to the tables, are admissible to show the probabilities of 
the duration of life. 

. Where the request to charge is not shown to be in writing, and the 
snbstance of the law indicated therein is given by the court in the 
general charge, and the law of the case fully and correctly given to 
the jury in the general charge, this court will not grant a new tria] 

* because the law is not given in the words requested. 

. The verdict is not contrary to law, nor decidedly aguinst the weight 
of the evidence, nor is the amount of damage found excessive. 


Evidence. Practice in the Superior Court. Verdict. 
Before Judge Hatt. Henry Superior Court. October 
Term, 1873. 


To the report contained in the opinion it is only necessary 
to add the following: The witness (Morris) whose testi- 
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mony was objected to, stated that his business was that of a 
life insurance agent; that he was acquainted with it suffi- 
ciently to conduct it, though he would not consider himself 
an expert ; that he knew the tables used by insurance com- 
panies to estimate probable length of life. (He then de- 
scribed them and attached copies to his answers.) 











A. R. Lawron; Speer & Srewart, for plaintiff in error, 
cited (on admission of evidence) Code, 3868 ; 10 Ga., 513; 
28 Tb., 237; Code, §2770 ; 22 Ga., 403. 






Beck & Berks, for defendant. 







JACKSON, Justice. 






This was a suit brought by an engineer on a freight train 
belonging to the Central Railroad and Banking Company 
against said company, for damages to his person by being 
thrown from the engine while running the train, by reason 
of defects in the road-track. 

The jury found for the plaintiff $3,000.00, and the de- 
fendant moved for a new trial, which motion was overruled, 
and he excepted. 

1. The points made in the motion are three. First, it is 
objected that the court erred in admitting the testimony of 
an insurance agent touching life-tables and admitting the 
tables on his evidence. The ground of objection urged be- 
fore us is that the agent was not an expert; but it appears 
that he was expert enough to have been employed for years 
about the business of life-insurance and to know what tables 
were used, and we see uothing wrong in admitting the evi- 
dence. 

2. The next objection is that the court erred in declining 
to charge the jury that, “ though the engineer may run faster 
one mile than another, yet at no point on the line would he 
be allowed to run over the schedule time without violating 
his orders, and if he did so, and an injury resulted to him, he 
could riot recover.” 
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The court refers to its general charge, which, upon this 
point, is to the effect that the engineer may go over regular 
schedule time, if he keeps within the limit prescribed by 
his instructions when behind time. That is, that if the reg- 
ular time be fifteen miles an hour, and he is behind schedule 
time, and his instructions allow him tv increase speed so many 
miles more—up to eighteen miles, say—and he keeps within 
that limit, he is not at fault. The request was not in writing, 
and as the judge gave the substance of it, or the proper law 
of the point made by it, in the general charge, it is enough. 
And the evidence is strong, and not contradicted at all by 
any one present, that he was running at the schedule time, 
or only reasonably faster, according to instructions. 

3. The verdict is supported by evidence, and not against 
law, and not excessive. The plaintiff was injured for life, 
ruined for capacity to work at his trade—that of a railroad 
engineer—suffered much pain, body and mind, was but 
thirty-five years old, and under the evidence the jury were 
warranted in finding the damage to be $3,000.00, and the 
court did not abuse the discretion vested in it in overruling 
the motion to set it aside. 

Judgment affirmed. 


Tue Piantrers’ WareEHousE Company eft al. vs. JOHNSON, 
executor, ef al. 


. Directors and shareholders of a corporation are quasi trustees, and 
without special power under the charter, cannot bind the corporation 
or its assets by a contract to pay usury. 

. Under the facts of this case an injunction is ordered on terms. 


Equity. Injunction. Interest and usury. Corporations. 
Before Judge Simmons. At Chambers. Bibb county. 
February 22, 1879. 


The Planter’s Warchouse Company ef ai. filed their bill 
for injunction and account against Johnson, executor, et al. 
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The bill, answers and affidavits showed, in brief, the fol- 
lowing facts : 

Sometime prior to July 25th, 1870, Duncan, Sherman & 
Company foreclosed a mortgage against the Planters’ Ware- 
house Company for the sum of $20,420.57, said mortgage 
ji. fa. bearing interest at the rate of seven per cent. per 
annum. The Planters’ Warehouse Company being unable 
to meet this debt, the defendants in the bill (who were at 
that time directors, and a majority of directors, in said 
company), on said 25th day of July, 1870, advanced said 
sum to Duncan, Sherman & Company, and took an assign- 
ment of said mortgage ft. fa. from said Duncan, Sherman & 
Company, but without the knowledge or consent of the 
Warehouse Company, or of complainants, who were stock- 
holders therein. 

The majority, in number and value, of the assignees of 
this 7. fa. is a majority, in number and value, of the share- 
holders in said company, and a majority of the directors of said 
company. No action was taken by the company to pay said 
assignees any rate of interest whatever for said advance, but 
it appears from the pleadings that the president of the 
company, one of the owners of the ft. fa., who, after said 
assignment, became interested in the same, did pay to the 
owners of the ji. fa., from the assets of the company, nineteen 
per cent. per annum up to the Ist day of April, 1871, and, 
from said last mentioned date, 18 per cent. per annum up to 
Ist day of April, 1875, and, from that time, 12 per cent. per 
annum until the 1st day of January, 1876, and then 7 per 
cent. per annum up tothe filing of the bill. This was done 
with the understanding that they would forbear to enforce 
the fi. fa. 

The company claims by its bill, that no authority was 
ever given by the directors in meeting assembled to pay 
any other than the rate of interest established by the 
statute. 

Defendants set up, by their answers and affidavits, that 
whilst it may be true that there was no formal agreement 
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by the company to pay the above-mentioned rates of interest, 
yet such an agreement was understood to exist between the 
directors of the company and the assignees, and that 
agreement was subsequently ratified through the series of 
years during which this interest was paid. 

One of defendants did, on several oceasions, advocate at 
meetings of the stockholders the issuing of bonds by the 
company to fund this debt due to said assignees, and said 
arrangement was commenced but never perfected. 

It appears from the pleadings that there never has been 
any settlement or accounting between the assignees and said 
company on account of moneys paid in excess of the lawful 
rate of interest—that is, seven per cent. per annum; but 
defendants claim that each payment was complete in itself, 
and nota mere item requiring a general accounting. They, 
therefore, set up the statute of limitations as to usury. 

The assignees being about to sell the property of the 
Warehouse Company, the company and various stockholders, 
who appear as complainants (none of said stockholders or 
the company being interested in said fi. fa.), filed this bill to 
have an accounting between the assignees and the company, 
praying that the difference between what the company 
actually owed and what the defendants claimed might be 
ascertained according to the rules of law, and offering to pay 
any amount that may be found legally due upon the said 7. 
Fa., but averring that if anything is due, which they do not 
believe, it is a very small sum. 

Defendants say that two parties, who are nominally 
defendants because of their interest in the fi. fa., are really 
the moving complainants, and, also, that the company was 
made a party without proper authority from its officers, ete. 

The injunction was refused, and complainants excepted. 


Wurrtte & Wurrtte; W. Dessav, for plaintiffs in error, 
cited 9 Ga., 30, 594; 52 Zb., 69; 54 7b., 190; 59 7b., 546, 
584; 60 Jb., 221. 
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Lorron & Bartietr; Bacon & Ruruerrorp; Lyon & 
- Gresuam, for defendants, cited 3 Barn. & Cres., 257; 19 
John., 294; Tyler on Usury, 413, 401; 59 @a., 584; acts 
1871, p. 75; acts 1875, p. 105; 19 Ga., 389; 5 John., 122; 


9 Ga., 149; 1 John. Ch., 367: 1 Swift’s Dig., 75; 2 Conn., 
252; 8 1b., 412; 45 Ga., 41. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de 
fendants, with a prayer for an injunction, on the allegations 
contained therein. The chancellor, after considering the 
same, the answers of the defendants thereto, and the affli- 
davits filed by the respective parties, refused to grant the 
injunction. Whereupon the complainants excepted. 

The ground of equity alleged in the complainants’ bill is 
that certain directors and shareholders in its company have 
received a large amount of rents arising from the use of the 
corporate property, and have applied the same to a claim of 
their own under a contract of forbearance to enforce the 
judgment therein set forth, and that said contract is usuri- 
ous, and the prayer of the bill is that said directors and 
shareholders may be decreed to account for the usurious in- 
terest received by them under said alleged usurious contract, 
and that the same may be credited on the judgment against 
the complainants. There is no question of usury in the case, for 
the simple reason that said directors and shareholders of the 
company were the agents and quasi trustees of the corpor- 
ation, and had no power or authority under its charter to make 
an illegal, usurious contract which would bind the corpora— 
tion or its assets. Therefore, when the complainants shall 
pay on the judgment what is apparently due thereon over 
atd above what is apparently due by the defendants on 
account of the corporate assets received by them (to be 
judged of by the chancellor), then let the sale of the property 
be enjoined until the defendants shall fully account for the 
assets of the corporation received by them, that the same 
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may be applied in payment of the judgment. Let the 
judgment of the court below be reversed, with directions as 
hereinbefore indicated. 
Judgment reversed. 















DeExtTER vs. GLOVER. 





. Though the principal sum with interest thereon exceed fifty dollars, 

the party cast in the justice court may certiorari to the superior 
court, where the judgment of the justice of the peace is based on 
questions of law unmixed with matters of fact necessary to adjudi- 
cate the legal points. 

2. To foreclose a laborer’s lien, it is necessary that the affidavit allege 
that the laborer has completed his contract. 

3. A justice of the peace may administer the affidavit and issue execu- 
tion for a laborer’s lien under the lien act of 1873, and Code, sec- 
tions 1974, 1975, 1984-1991—these provisions superseding the act of 

1868 so far as laborers are concerned. 








Certiorart. Jurisdiction. Liens. Laws. Before Judge 
Harris. Wayne Superior Court. September Term, 1878. 












' Glover foreclosed a laborer’s lien against Colquitt ; fi. fa. 
issued, and was levied on a saw-mill. Dexter, who had 
bought the mill from Colquitt, filed a counter-affidavit, and 
issue was thus formed. The affidavit of foreclosure alleged 
that Colquitt, as owner of the mill, was “indebted to de- 
ponent in the sum of $50.00 for work and labor done by 
him for the said W. W. Colquitt at and about said steam 
saw-mill, in the capacity of inspector of lumber at said 
steam saw-mill, for and during the month of February 
1878, at the price of $50.00; but it did not affirmatively 
appear that the contract of hire had been completed. The 
counter-affidavit, among other things, set up want of juris- 
diction in the justice who took the affidavit and issued 
execution thereon, to perform such acts. 

The justice found for plaintiff. Dexter carried the case 
to the superior court by certiorari. Plaintiff moved to dis- 
miss the certiorari because the amount involved, principal 
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and interest, was more than $50.00; the motion was over- 
ruled. The court then overruled the certiorari. Defendant 
excepted; plaintiff also joined in the bill of exceptions 
because of the refusal to dismiss the certiorari. 


Goopyrrar & Harris, for plaintiff in error, cited, on 
jurisdiction, acts 1868, p. 135 ; acts 1873, pp. 12, 43; Code, 
$5056, 5066. Contract must be completed, 60 Ga., 439. 


Jno. D. Rumpnu, for defendant, cited as follows: On 
motion to dismiss, Code, §4157; 53 Ga., 568; 58 7b., 773 
Code, §§2054, 2055,1976; acts 1877, pp. 83-84. On juris” 
diction of justice, Code, §1974, 1975, 1984; acts 1877, pp. 
83, 84. 


JACKSON, Justice. 


1. A legal question unmixed with any disputed fact neces- 
sary to its adjudication being made in the certiorari, the 
party was entitled to that remedy, though the debt, princi- 
pal and interest, counted together exceeded fifty dollars. 58 


Ga., 77; 46 Ga., 41; 51 Ga., 194. 

2. The certiorari should have been sustained because there 
was no allegation that the laborer had completed his contract 
in the affidavit to foreclose. 60 Ga., 439; 61 7b., 211; 
McDonald vs. Knight, this term. 

3. The justice of the peace, under the act of 1873, and 
the Code, §$1974-5-6, 1984, 1991, had the power to take the 
affidavit and issue execution in this case, it being the fore- 
closure of a laborer’s lien. The act of 1868 is repealed by 
the act of 1873, in so far as it stands in the path of the lat- 
ter act, which was designed to provide a uniform mode of 
foreclosing all liens therein referred to—the lien of all 
laborers included. 

The judgment is reversed because the affidavit did not 
allege that the contract was, completed, and that is enough 
to rule and decide finally this case. 

Judgment reversed. 








SUPREME COURT OF GEORGIA. 


Holt vs. The State of Georgia. 








Ho tr vs. Tue Strate or Groraia. 


Where the evidence as to a material fact in a criminal case was con- 
flicting, it was error for the court to charge that “a wilful and in- 
tentional introduction of a falsehood into a defense would tend to 
strengthen a hypothesis of guilt, should such hypothesis exist in the 
case, springing out of other parts of the testimony.” Such a charge 
did not submit the evidence for the defense and that for the state 
upon equal terms. 


Criminal law. Charge of Court. Before Judge Hittyer. 
Bibb Superior Court. April Term, 1878. 


™ sported in the desision. 


W. Dessau; Geo. F. Pierce, for plaintiff in error, cited 
Code, $3248 ; 57 Ga., 503; 56 Ib., 385, 630; 58 Td., 35; 3 
Graham & Waterman on New Trials, 774; 11 Wendell, 83 ; 
“ Reporter,” Oct. 16, 1878, p. 504. 


R. N. Ery, attorney general; C. L. Barrtert, solicitor 


general, for the state, cited 2 Wheaton, 227; 1 Gr. on Ev., 
$37; 1 Kent’s Com., 157; Wharton’s Am. Cr. L., 337- 
339, 384; Roscoe’s Cr. Ev., 15, 17; Rus. on Crimes, 729, 
730, and notes; 4 Grattan, 541; Starkie on Ev., 71, 747; 
Hopkins’ Penal Code, 498-499 ; 17 Ga.; 194, 209; 22 Zd., 
84; 31 7d., 469. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and on his trial therefor was found guilty. A motion was 
made for a new trial on the grounds therein stated, which 
was overruled, and the defendant excepted. 

The main ground of error insisted on here was the fol- 
lowing charge of the court: The court charged the jury, 
amongst other things, “that a wilful and intentional intro- 
duction of a falsehood into a defense, would tend to 
strengthen a hypothesis of guilt, should such hypothesis 
exist in the case, springing out of other parts of the testi- 
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mony. If, for instance, the deceased had no stick, or stand- 
ard, or other weapon, at a critical part of the transaction, 
and if the prisoner. knew he had nothing of the kind, and 
yet seeks here on the trial to induce the belief that the de- 
ceased did have such weapon, this would tend to support 
the hypothesis of guilt if it exists in other parts of the evi- 
dence. But if deceased did have any such weapon, or if 
prisoner does not know whether he did or not, or may rea- 
sonably believe that he did, or act in good faith in seeking 
to prove that he did, the prisoner would not be prejudiced 
by having sought to prove it, though mistaken, or however 
much mistaken.” 

It appears from the evidence in the record, that the diffi- 
culty occurred between the defendant and deceased after 
dark, in consequence of deceased driving a wagon against 
defendant’s wagon. There were several persons present 
and much confusion at the time. Defendant struck deceased 
with the seat-board of his wagon, which blow caused his 
death. The defendant’s defense was that deceased had in 
his hand a wagon standard, or a like piece of wood, and at- 
tempted to strike the defendant with it. The two witnesses 
sworn for the state, who were present at the time of the 
difficulty, stated that they did not see the deceased have a 
standard in his hand, whereas three witnesses for the de- 
fendant swore that they did see him with a standard in his 
hand, or a piece of wood like it, and the defendant so 
stated in making his statement to the jury, and it is in 
view of this negative evidence on the part of the 
state, and the affirmative evidence on the part of the de- 
fendant, that the charge of the court is complained of, there 
being no evidence in the record that the defendant had 
attempted to procure, or manufacture any false testimony 
in the case, or to induce any witness to swear falsely in his 
behalf, nor does it appear that any witness did swear falsely. 
The state’s witnesses did not see the wagon standard in the 
hands of the deceased, the defendant’s witnesses did see it, 
and that is all there is in the record abont the defendant 

21 
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having introduced a falsehood into his defense that we can 
discover. It is true that after the court raised the issue in 
its charge to the jury in relation to the defendant’s having 
introduced a falsehood into his defense without there being 
any evidence to authorize it, the court submitted that issue 
fairly to the jury, but the error consists in raising that issue 
at all, and not as to the manner in which it was submitted. 
Why did not the court include the evidence for the prose- 
eution in its charge? Why discriminate against the de 
fendant’s evidence to his prejudice in relation to a vital point 
in his case? The defendant had the same legal right to in- 
troduce evidence for his defense, as the state had to introduce 
evidence for his conviction, and to have had the same con- 
sidered and passed upon by the jury in the same manner as 
the evidence for the state, without any disparagement thereof 
by the court, the more especially when there was no evidence 
to authorize such disparagement. For the court to discrim- 
inate in its charge as to the truth or falsehood of the evi- 


dence of either party, is error. 30 Ga.,361. In order that 

the defendant may be tried in accordance with the laws of 

the land, we reverse the judgment and order a new trial. 
Let the judgment of the court below be reversed. 


Know ks ef a/. vs. WiILLIAMs. 


1. When the verdict of the jury is written on the wrong declaration 
and read in court, it is competent for the court to direct that 
the same be transferred to the proper declaration and signed thereon 
by the foreman, the jury being present in court. 

. A letter of defendant containing internal evidence that it refers to 
the notes sued on, is admissible in evidence, though the notes be not 
accurately described by amounts or dates or consideration therein— 
especially where the defendant is a witness on the stand and testifies 
that he wrote the letter, and does not state in his evidence for him- 
self that it had reference to a different matter than the notes. 

. There being ample evidence to sustain the verdict, the motion for a 
new trial was properly overruled. 
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Practice in the Superior Court. Evidence. New trial. 
Before Judge Harris. Pierce Superior Court. September 
Term, 1878. 


Williams sued Knowles e al. on two notes given for the 
purchase money of asaw-mill. Knowles pleaded failure of 
consideration, in that the mill was not in repair as warranted. 
On the trial the jury found for plaintiff. By some accident, 
it seems that a declaration in another case between the same 
parties was sent out with the jury, and they wrote their 
verdict upon that, instead of on the declaration in this case. 
After its return into court, defendants made a motion in 
arrest of judgment ; plaintiff moved to transfer the verdict 
to the proper paper. The court overruled the former 
motion, and granted the latter. The verdict was transferred 
and re-signed, the jury being still in court. Defendants 
moved for a new trial on the following, among other 
grounds: 

1. Because the court allowed the verdict to be transferred, 
as stated above. 

2. Because the court admitted in evidence a letter from 
defendant to plaintiff, in which he stated that he had 
received plaintiff's letter, that he had taken charge of the 
mill, and was seeking to raise the money to pay off his note. 
| Defendant was a witness; he said he wrote the letter, and 
did not state that it referred to any other transaction than 
that involved in this case. | 

(3.) Because the verdict was contrary to law and the 
evidence. 

The motion was overruled, and defendants excepted. 


Goopyear & Harris, for plaintiffs in error, cited as 
follows: On omission of evidence, 18 Mich., 381; 7 Allen, 
548; 58 Ga., 414; 55 /b., 288. On transfer of verdict, 
Code, p. 946, Rule 21; 35 Ga., 173; 13 /b., 370. 


No appearance for defendant. 
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Jackson, Justice. 


1. Error is assigned, that the court erred in permitting 
the verdict to be transferred from a wrong declaration, 
which they seem to have had by mistake, to the declaration 
on which the trial was had, the jury being in court and 
having just delivered their verdict. Simiiar irregularities 
have been frequently corrected, and we do not see that error 
was committed. The ground of complaint is, that the court 
erred in allowing the transfer, not that the paper was out in 
the jury room which ought not to have been there. 

2. The letter contained internal evidence that it referred 
to the notes sued on and the steam saw-mill, which was 
their consideration, and it was therefore properly admitted 
in evidence. 

3. The evidence abundantly sustains the verdict, and the 
court was right not to set it aside. 

Judgment affirmed. 


Tue SumMerRvVILLE Macapamizep, GRADED oR PLANK Roap 
Company vs. Toe Deutscuer Scnvurrzen Civs. 


. The county judge of Richmond county has jurisdiction to grant 
private ways. 

. On the hearing of a petition for a private way, the question as to 
who is to use it when established is not involved. 


Jurisdiction. Courts. Roads and bridges. Before Judge 
Gisson. Richmond Superior Court. October Term, 1878. 


To the report contained in the decision it is only necessary 
to add, that on the application by the Schuetzen Club for a 
private way to its property, or platz across the line of the 
Plank Road Company, the county judge granted an order 
which recited that the court was satisfied that the club was 
entitled to a private way for the use of its members, and he 
therefore appointed commissioners. 
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The Summerville Macadamized, Graded or PI’k R’d Co.vs. The Deutscher Schuetzen Club. 


Frank H. Miter, for plaintiff in error. 
Barnes & Cumaina, for defendant. 
Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
ease, that the Deutscher Schuetzen Club, a corporation, 
petitioned the judge of the county court of Richmond 
county to grant it a private passway across the Summer- 
ville Macadamized, Graded or Plank Road, the same being 
also a corporation. On the hearing of the application and 
the evidence as to the necessity of the private way asked for 
by the petitioner, the county judge granted the same; 
whereupon the Plank Road Company sued out a certiorurt 
to the superior court, alleging as error therein, that the 
county judge erred in overruling its objection to his juris- 
diction to hear and decide the application for the grant of a 
private way, and that if the county judge did have jurisdic- 
tion to hear and determine that question, he erred in grant- 
ing the private way under the evidence. The judge of the 
superior court refused the certiorari, and the Plank Road 
Company excepted. 

By the constitution of 1868, inferior courts were abolished 
in this state, and the duties of the justices thereof were 
transferred to such tribunals as the general assembly may 
designate. At the time of the adoption of the constitution 
of 1868, it was one of the duties. of the justices of the infe- 
rior courts to grant private ways to individuals to go from 
and return to their farms or places of residence, and when 
such private ways became established, they were required to 
be entered on, and fully described in, the road-books. See 
Irwin’s Revised Code, sections 754 to 761, inclusive. By 
the act of 1871, county courts were created in the several 
counties (not excepted in that act), including the county of 
Richmond, the 21st section of which declares that the county 
judge of that court, required by that act to be appointed, 
shall discharge all the duties formerly devolved on the jus- 
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tices of the inferior court as to county business, except in 
those counties where by local laws other provision had been 
made by the legislature of this state. This act, in view of 
the duties formerly required of the justices of the inferior 
court as to county business, is not unconstitutional. See 
Code, §313. Whether the ordinary of Richmond county 
has concurrent jurisdiction with the county judge of that 
‘county to grant private ways, it is not necessary to decide, 
inasmuch as we are satisfied that the county judge has it. 
It appears from the evidence in the record that the home or 
location of the petitioner is on the tract of land from which 
to the publie road the private way is sought to be obtained. 

The necessity which existed for the private way was a 
question for the county judge under the evidence, and that 
was the only question then before him, and not who was 
entitled to use the privafe way when it was granted and 
just compensation made therefor. Whilst we affirm the 
judgment of the superior court refusing the certiorari, we 
are not to be understood as affirming that part of the judg- 
ment of the county judge which declares that the applicant 
is entitled to said private way “ for the use of the members ” 
of the Deutscher Schuetzen Club. The county judge 
decided that the petitioner was entitled to the private way 
asked for, and appointed commissioners to view and lay out 
the road, and when the provisions of the law in relation to 
the granting of private ways shall have been complied with, 
including the assessment and payment of damages, then 
those who’may be lawfully entitled to use the petitioner’s 
private way can do so. The question at present is as to the 
right of the petitioner as a corporation to have the private 
way asked for, and not who shall use it when it shall have 
been legally obtained. 

Let the judgment of the court below refusing the cer- 
tiorart be aftirmed. 
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Scumipr vs. WAMBACKER & WEIL. 


. Under §3393 of the Code, suit may be brought, and recovery had, on 
an open account for merchandise furnished, although there may 
have been a special contract in writing to pay for all or a part. 

. A merchant may testify to items of an account sued on, by referring 
to books of original entry in which the items were entered in his 
own hand-writing, although he may be unable to recollect them 
without such reference. 

. There was sufficient evidence to support the verdict, especially as 
one new trial had been heretofore granted, and the jury had reduced 
the plaintiffs’ account $401.00, thereby disallowing such items as 
were not satisfactorily proven. 


Contracts. Pleadings. Evidence. New trial. Before 
Judge Tomexins. MeIntosh Superior Court. April Term, 
1878. 


Wambacker & Weil sued Schmidt on an open account 
including a variety of articles, cash, household necessaries, 
ete., leaving, after deducting credits, a balance of $1,036.42. 
Defendant pleaded the general issue and set-off. On the 
trial, the evidence for the plaintiffs was to the following 
effect: In August, 1875, defendant came to plaintiffs, stated 
that he was going away, and requested them to supply a 
certain Mr. Wylly, who was engazed by defendant to do 
certain work for him, with such articles as he needed to the 
amount of $700.00. They agreed to do so, and did, relying 
upon defendant’s credit. When defendant returned, one of 
the plaintiffs informed him that the account already exceeded 
$700.00. He replied that he had “got into it, now,” and 
could not stop, and told them to continue the credit. They 
did so, and this account is correct. In April or May, 1876, 
plaintiffs told defendant that the account was growing large, 
and they must have a written showing from him. He gave 
them the following writing, and they continued to extend 


eredit : 


‘‘T herewith declare that I will be responsible for all expenses in- 
curred by Capt. T. 8S. Wylly fora lot of timber, which is cut, now 
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cutting and hauling, during the month of April, and that I will see you 
paid for the same after the timber is rafted up. 


“* Darien, April 4, 1876. 
[Signed] Ave. ScHMIDT.” 


In testifying to the correctness of the account, plaintiffs 
stated that they were unable to remember any special items, 
their dates or amounts, but they had books in which they 
entered these items at the time ; they identified their hand- 
writings in making the entries; stated that they were 
correctly made by themselves, and were unaltered ; that the 
books were books of original entry ; and then, looking at the 
books, they stated the items. 

The principal point of variance between this and defend- 
ant’s evidence (besides contesting certain items) was as to 
the general or special nature of the contract. Defendant 
contended and swore that he never agreed to pay anything 
for Wylly except such expenses as were incurred in cutting 
timber for him; that Wylly had a separate account with 
plaintiffs for family supplies, ete., which defendant had 
nothing to do with; that the writing given by him to 
plaintiffs correctly expressed the contract, and that he had 
paid all that he was justly liable for under such contract. 

The jury found for the plaintiffs $635.42. Defendant 
moved for a new trial on the following, among other 
grounds: 

1. Because the verdict was contrary to law and the 
evidence. 

(2). Because the verdict was specially contrary to the 
evidence, in this: that it appeared that the only contract 
between the parties was in writing, and the verdict should 
have been founded upon that. 

(3). Because the court allowed plaintiffs to testify from 
their books as to the items of the account sued on. 

The motion was overruled, and defendant excepted. 


W. R. Gienmuiat; R. E. Lesrer, for plaintiff in error, 
cited as follows: Recovery should have been on contract, 4 
Pick., 422, 83; 7 Cowen, 263; 6 Wend., 304; 1 Chitty 
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Pl., 308-309 ; 4 Mass., 116; 5 Iredell, 391 ; 60 Ga., 604; 6 
B. & C., 603; 1 76., 248; 7 Bing., 163; 4 Wash. C. C., 
148; Chitty on Contracts, (7 Am. Ed.), 821, note; 18 Ga., 
364; 1 Gr. on Ev., §87; 60 Ga., 649 ; Code, §2722; S. W. 
R. FR. vs. Millen, this term.; Code, $1950. Onus of 
proof, Code, §$2194, 2196. Evidence from books, Code, 
S83777, 3866; 58 Ga., 190; 8 Jb., 74. 

Harrrince & Cutsoorm; W. A. Way; P. W. Metprm, 
for defendants, cited, on form of action, 18 Ga., 364. On 


testifying from books, 6 Ga.. 365 ; 30 7b., 361. 


Warner, Chief Justice. 


The plaintiff sued the defendant on an open account for 
$1,036.42, and on the trial of the case the jury, under the 
charge of the court, found a verdict for the plaintiffs for the 
sum of $635.42. A motion was made for a new trial on the 
several grounds therein stated, which was overruled, and the 


defendant excepted. 

1. As to the necessity of declaring upon and proving the 
alleged special contract insisted on by defendant, see Johnson 
vs. Quinn, administrator, 52 Ga. 485. 

2. There was no error in allowing the plaintiffs to testify 
as to the articles sold and delivered to the defendant, or his 
agent, from their original books of entry, the same being in 
their own hand-writing. 6 Ga., 365; 60 Ga., 347. 

3. There was no objection to the introduction of the 
written contract in evidence under the pleadings in the case. 
The main question on the trial was whether the goods were 
furnished by the plaintiffs to Wylly, the defendant’s agent, 
under a special contract, or whether the same were furnished 
under a general authority from the defendant, to enable 
Wylly to perform his timber contract. Upon this point in 
the case the evidence was conflicting, but there is sufficient 
evidence in the record tosupport the verdict ; and, although 
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the charge of the court was not as clear and satisfactory as it 
might have been, still, in view of the facts of the case as 
disclosed in the record, there was no material error in the 
charge to authorize the grant of a new trial, especially as 
this is the second verdict for the plaintiffs, one new trial in 
the case having been heretofore granted, and the jury having 
reduced the plaintiffs’ account $401.00, thereby disallowing 
such items as were not satisfactorily proved, it is to be pre- 
sumed, and such as ought not to have been properly allowed 
under the evidence. 

There was no error in overruling the defendant’s motion 
for a new trial. 
Let the judgment of the court below be affirmed. 
















Frietsuet & Kinsey vs. Licurower e al. 











. The town of Jonesboro is empowered to own and use a public 
school-house for the education of the children thereof, and the 
authorities of said town may use the same in such manner as in 
their discretion will best promote the end in view—the education of 
the children—either by a free public school or by renting the said 
school-house to private teachers, at their option. 
2. Such school-house is not subject to levy and.sale by virtue of judg- 
ment and execution against the town, and consequently, if the 
house be destr..yed by fire, the insurance therefor cannot be reached 
by garnishment by the judgment creditor. 

























Municipal corporations. Levy and sale. Garnishments. 
Debtor and creditor. Before Judge Hittyer. Clayton 
County. At Chambers. April 18, 1879. 







Hightower e¢ al, filed their bill against the Intendant, etc., 
of Jonesboro and the Southern Mutual Insurance Company, 
making, in brief, the following case: The town of Jones- 
boro was incorporated in 1872. By the charter the intend- 
ant and wardens were empowered to levy a tax exclusively 
for educational purposes, the entire tax on property not 
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being increased to more than one per cent. The provision 
of the charter is as follows : 


‘* Be it further enacted, That said intendant and commissioners shall 
have authority to issue bonds in the name of the intendant and com- 
missioners and their successors in office, for a sum not exceeding ten 
thousand dollars, at such reasonable rate of interest, and to run for 
such length of time as may be fixed and agreed upon by the board, 
the funds raised from the sale of said bonds to be used by the authori- 
ties of said town for educational purposes exclusively ; and they shall 
have power and authority to tax the people and property of said town 
for the payment of the same with interest ; Provided, that in no event 
shall the entire tax Jevied upon the property for all purposes be more 
than one per cent, etc.” 


In pursuance of this power, a tax was levied and 
collected, a building bought from W. A. Melson, and fur- 
nished, teachers employed, and an academy regularly put 
in operation. The building was insured in the Southern 
Mutual Insurance Company. It recently burned, and 
$1,000.00 insurance became due, which the company is 
willing to pay. There is a general desire on the part of 
the citizens and property-holders (among whom are com- 
plainants) to have the academy rebuilt, and it is necessary 
that the insurance, when collected, should be applied to that 
purpose. A public meeting has been held te take action 
in regard to the matter, and among other things to commu- 
nicate with council. To the astonishment of complainants 
the latter announced their determination to appropriate the 
insurance fund to the payment of debts of the corporation 
entirely disconnected with the school. The object of the 
bill was to enjoin this appropriation, and to have a receiver 
appointed to collect the insurance and appropriate it to re- 
building the school. 

Afterwards, by amendment Fleishel & Kimsey were 
made parties defendant as creditors of the town who had 
garnisheed the insurance company, and also one Bernhart, 
a creditor who was proceeding by execution. ‘The history 
of the purchase was also changed, so as to be as follows: 
From 1866 to 1869, A. D. Candler taught school in Jonesboro 
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in the building known as the Clayton High School. For 
improvements, advances, etc., the trustees of the school 
became indebted to him. W. A. Melson paid off this debt 
and took a deed to the property to secure himself. In 
1875 the white citizens of the town agitated the plan of 
purchasing the school property by contribution or taxation. 
Their action was not under the charter, but in their unor- 
ganized capacity. They needed some regular channel to 
work through, and therefore communicated with the town 
council. Through the council an election was held to 
determine the desire of the citizens on this subject. The 
voters were unanimously in favor of the purchase. The 
understanding and agreement was, that the title should be 
made to the trustees of the Clayton High School, and that 
they should control the enterprise. The tax was laid and 
the property purchased; but the personne/ of the council 
changed, and the new council took the title to themselves 
instead of having it made to the trustees. The new coun 
cil have recognized the property as not theirs, but as belong- 
ing to the trustees. For the year 1878, the council levied 
a tax in connection with the school. Complainants and 
others, believing the tax to be illegal, filed a bill to enjoin 
its collection. A meeting of citizens was had, and a settle- 
ment made with council by which the bill was dismissed 
and some of the tax actually paid. In consideration of 
this the council were to turn over the property and the 
insurance policy to the trustees of the Clayton High School. 
This they had failed to do. Kimsey was a member of this 
council, and was present at its meetings. In addition to 
the prayer for injunction, etc., it was prayed that the coun- 
cil be required to make the transfer, etc., as above stated. 
The defendants demurred to the bill. The answer of 
the council differed from the bill in the following material 
points: They admit the collection of a tax, an advisory 
election in regard to purchasing the Melson property, and 
its subsequent purchase, but they deny that title was to be 
made to the trustees of the High School. They say that 
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the understanding was that when the property was fully 
paid for they should elect trustees; deny that they elected 
a teacher, but they say that the use of the school house 
free was tendered to one Looney, who took it and used it 
for school purposes as a private enterprise. They deny any 
unwillingness to apply the money to rebuilding the house, 
ete., and join in the prayer for that purpose. They deny 
the agreement stated in the bill, but say that it was under- 
stood between the council and citizens that if the latter 
would dismiss their bill in resistance to the tax levied, and 
pay the tax, council would turn over the policy to any body 
of responsible men who might be agreed upon; that this 
agreement was not carried out—the tax not all being paid. 

The answer of Fleishel & Kimsey presented the following 
material points: They deny that the election was held to 
determine the question of levying a tax, or that any tax 
was laid under the charter or otherwise for educational pur- 
poses alone, or that the property has ever been dedicated 
to such use. They say that the election was simply an 
advisory one to test the desire of the citizens as to purchas- 
ing the Melson property; that the tax was levied under a 
general ordinance including this and other objects together, 
and not as a special educational tax ; that the purchase was by 
the town, and the property belonged to it as a corporation, 
and is subject to its debts. They give the same account 
of the use of the school by Looney as that stated above, 
adding that repairs, ete., had been made and paid for by 
council with money raised by general taxation. Of the 
agreement between citizens and council they give this ac: 
count: A tax was levied for 1878; many paid it; com- 
plainants and others declared their intention to resist it by 
bill; the town owed these defendants; the school burned, 
and complainants filed their original bill in this case; these 
defendants garnisheed the insurance company, and were 
made parties to the bill. There was much discussion as to 
some plan of settlement. Meetings were held, committees 
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appointed, ete., ete. It was finally understood that if all 
the tax was paid the debts could be discharged, or at least 
much reduced, and the policy turned over to some proper 
person to be collected and the proceeds applied to rebuild- 
ing the school, the trustees of the high school being sug- 
gested for the purpose; but this has never been completed 
by the payment of the tax, and the trustees would not now 
undertake the business. They deny any misconduct or 
misleading of others, or committal of themselves by reason 
of Kimsey’s presence in the council. 

The chancellor granted the injunction prayed for, and 
Fleishel & Kimsey excepted. 


J. A. Anperson; Mynair & Howe t, for plaintiffs in 
error. 


Tiagner & Hopnerr; Srewarr & Hatt, for defendants. 
J Ackson, Justice. 


1. By charter, the town of Jonesboro is empowered to 
hold title to real estate for school purposes, and to use 
the school-house erected thereon for educational purposes. 
See charter, 

If so, we cannot see that it makes any difference whether 
they run the school as a free school or charge for tuition, 
or rent the property to private teachers. The great purpose 
of the grant is to educate the children of the town, and 
the discretion how best to use the property to that end is 
in the commissioners of the town. 

2. Such school-house cannot be seized and sold under 
execution for debts of the town. If not, and the town 
keeps the house insured, the insurance money cannot be 


reached by garnishment of the insurance company on the 
part of the judgment creditor. 

The object of this bill is to stop the fund in the hands 
of the insurance company, so as to apply it to those who 
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seek so to subject it. The chancellor refused the injunction, 
and was right in so doing. 
Judgment affirmed. 


Tue Lire Association oF AMERICA vs. FERRILL. 


Where, no demand having been made for a jury, the judge of the city 
court rendered judgment for damages for breach of contract, and 
where the only question left for the adjudication of said city court, 
by the prior ruling of this court when the case was here before, was 
the amount of damages sustained by the plaintiff by reason of such 
breach of contract—this court having been dissatisfied with the rule 
for the measure of damages adopted by the city court en the former 
trial ; and where, under the rule laid down by this court, the evi- 
dence on the trial last had, admitted without objection, though 
loose, is sufficient to authorize the judgment of the judge of the city 
court sitting both as jury and judge : 

Held, that this court will not reverse and set aside the judgment of the 
city court rendered under the circumstances aforesaid. 


New trial. Before Judge Harvey. City Court of 
Savannah. July Term, 1878. 


In addition to the report contained in the opinion, it is 
only necessary to add the following : 

Ferrill sued the Association in attachment for $200.00 for 
breach of a contract for his services as agent. By amend- 
ment, he added substantially the following count (which 
contains the gist of his action) : 

That on August 17, 1875, he. was engaged in business 
worth to him $100.00 per month, which was secured tv him 
for twelve months from that date; that the defendant, in 
consideration that the plaintiff would relinquish that busi- 
ness and devote his time exclusively to the business of the 
defendant, agreed with him that he should become its agent 
for a certain territory, and that he should be paid for his 
services certain specified commissions ; that the defendant, 
in consideration of the premises, promised the plaintiff that 
the rates of insurance should remain the same during the 
continuance of the agreement and should not be raised, and 
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that the agreement was to continue for one year from the 
date aforesaid, with the privilege to either party to termin- 
ate it at any time after January 1, 1876, upon giving the 
other thirty days’ notice in writing; that the plaintiff en- 
tered upon the service of the defendant under said agree- 
ment, and performed his part of it until March 1, 1876, 
when it was terminated by notice previously given by the 
defendant; but that the defendant, for the purpose of 
curtailing its business, and for the purpose of injuring the 
plaintiff, increased its rates of insurance to such an extent 
that it became impossible for the plaintiff to secure policies , 
whereby the plaintiff was injured to the amount of $200.00. 

The case, as originally made, is fully reported in 60 Ga., 
414. In its presnt shape there is one new feature which 
was then wanting, viz: evidence tending to fix the amount 
of damages, by showing that plaintiff could have realized 
at least that amount if defendant had complied with its 
contract. 


Jackson, Lawron & Bastneer, for plaintiff in error, 
cited 60 Ga., 414, 422; Code, §2756. 


R. E. Lester, for defendant, cited 8 Ga., 190; Chitty on 
Contracts (margin), 636, 639, 490-491 ; Code, §§2183, 3073, 
2944, 3074; Sedgwick on Damages, §202; 60 Ga., 414. 


Jackson, Justice. 


When this case was here before—60 Ga., 414—it was 
sent back because there was no sufficient evidence that the 
plaintiff had been damaged by the defendant’s breach of 
contract, the city court having given judgment for two 
hundred dollars seemingly upon the single idea that the 
Life Association had agreed to pay that sum, one hundred 
dollars for each of the months of ganuary and February, 
1876, because the company was bound to pay that sum 
monthly up to January Ist, 1876. 

It comes back now with a judgment of the city court for 
the same sum, $200.00 ; but there is evidence now—not in 
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before—that if the contract had not been broken by the 
company or association putting its rates so high that the 
plaintiff could not prosecute at all the work of soliciting 
insurance, and making and remitting premiums for the year 
for which he had been employed, their rates being made 
higher than all other life companies operating in the district 
assigned to the plaintiff—if the rates had not thus amounted 
to a virtual destruction of the plaintiff's business, he could 
probably have made $1,500.00 for the year, because he had , 
before the rates were changed, engaged applications enough 
to have realized that sum in commissions or premiums. 
This evidence was not objected to, and whilst it is loose, 
and not entirely satisfactory, yet it is enough to authorize 
the judge to reason to the conclusion that the plaintiff had 
been damaged at least $200.00 for the two months for 
which he had not been paid. We cannot, therefore, say 
that the judgment is unsupported by the evidence and 
against the law. Before he could be discharged, the plain- 
tiff was entitled to notice of thirty days from the associa- 
tion. This notice was not given till February, and his term 
of service, therefore, extended to the 1st of March. What- 
ever commissions, therefore, he could have made in January 
and February, for which months he had been paid nothing, 
and was deprived of the opportunity to make by the vir- 
tual resolution of the company to quit business in his dis- 
trict, it would seem that he was entitled to recover; and so 
it was ruled when the case was here before. The evidence, 
unobjected to and uncontradicted, that he started with 
prospects so fair, all of which were blighted by the deter. 
mination of the association to increase rates to the point of 
annihilation of its business in his district, would seem to 
lead to the conclusion that had it not done so he would 
have made by commissions, in January and February, the 
sum adjudged him by the city court. At all events, the city 
court, acting as a jury, has so found, and we cannot con- 
clude that it had not evidence to sustain the finding, and 
that the judgment is therefore contrary to law. 


Judgment affirmed. 
22 
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. The record of a former adjudication, founded on a bill to which no 

subpeena was attached, and of which no service was made or waiver 
thereof had, is not admissible in a subsequent suit between the same 
parties or their privies in regard to the same subject-matter. 
Where the contest was over title to realty, and a mistake in the deed 
from the grantor under which both sides claimed, was alleged by de- 
fendants, one of defendants who claimed by purchase under the 
others, was an incompetent witness as to the origival contract, the 
grantor being dead, even though he died before defendant became 
interested by purchase. 

. Parol evidence as to what are the terms of a deed is inadmissible. 

. Declarations of a grantor after he has sold, and delivered the deed, 
are inadmissible to disparage the title of the grantee. 

. Admissions of the then holder of the title, while in possession, as 
to the nature of his title, may be shown. 

. The admissibility of evidence is for the decision of the court; its 
credibility for the jury. 

. To correct a deed by parol evidence of mistake, such mistake must 
be shown beyond a reasonable doubt. 


Evidence. es adjudicata. Equity. Estates. Before 
Judge Hittyer. Fulton Superior Court. April Term, 1878. 


Mrs. Anna Rhuman filed her bill against Muller, Breiten- 
bucher and others, to recover certain realty in the city of 
Atlanta. She claimed as being next of kin to Peter Oel- 
rich, deceased, under a deed made by Peter Huge, dated 
Feb. 10, 1871, by which he conveyed the premises to: 
“ Catherine Oelrich during her natural life, and at her death 
to such child or children as she may have by her present 
husband, Peter Oelrich, and if she should die leaving no 
child or children by her present husband surviving her, 
then the title to vest in her said husband, Peter Oelrich, 
and if the said Peter Oelrich should die before his said wife, 
and the said Catherine should die leaving no child or chil- 
dren surviving her, then the title to vest in the next of kin 
of said Peter Oelrich.” Oclrich died first; Mrs. Oelrich 
afterwards. They left no children. Complainant is his 
sister. 
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Defendants set up that Huge’s deed was made by mistake, 
and was intended to convey a fee simple title to the prem- 
ises to Mrs. Oelrich; that being Germans, not familiar with 
the English language, they did not discover the mistake for 
some time; that after Huge’s death, Oelrich and wife filed 
a bill against the administrator of his estate and the two 
sisters (one having since died) of Oelrich to reform the 
deed, and a decree was had for that purpose, which renders 
the matter ves adjudicata. The answers pray that if it is 
not already decided, it may now be so decreed. [Huge’s ad- 
ministrator was not a party to this bill.] Defendants are the 
heirs of Mrs. Oelrich and a purchaser under them (Breiten- 
bucher), and claim under her. 

The jury found for complainant. Defendants moved for 
a new trial on the following, among other grounds : 

1. Because the court rejected, when offered in evidence 
to support the plea in bar, the record of the former suit 
of Oelrich and wife vs. Huge’s administrator. The bill 
had no subpeena attached to it; there was an order to 
serve non-resident parties by publication, and notice was 
published ; there was no regular service of bill and sub- 
peena on anybody, and the administrator came into court only 
by voluntary answer. There were other irregularities which 
it is unnecessary to mention. | 

2. Because the court held Breitenbucher an incompe- 
tent witness to prove that he was present at the trade which 
resulted in the making of the. Huge deed; that it was 
agreed that fee simple titles to Mrs. Oelrich should be 
made, and that drawing the deed otherwise was a mistake. 
Breitenbucher was one of the defendants who held by 
purchase from the others. The purchase was subsequent to 
Huge’s death. 

3. Because the court rejected the evidence of witnesses 
Woolf, Bass and others to show a mistake in the terms of 
the deed. 

4. Because the court rejected the evidence of witness Bass 
that Huge, after the making and delivery of the deed to 
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Oelrich and wife, said he had made a mistake in its terms, 
and promised to correct it by making a new deed to Mrs. 
Oelrich in fee simple. 

5. Because the court admitted the evidence of witnesses 
Rhuman and Finger that Oelrich and wife, while in posses- 
sion of the land, stated that after the death of Mrs. Oel- 
rich, it would go to Mrs. Rhuman. 

6. Because the finding was too large by half, it appear- 
ing that complainant had a sister. [A witness, George 
Rhuman, testified, without objection, that he was the son 
of complainant ; that she and her sister were the nearest of 
kin to Oelrich ; that his mother wrote to him from Europe 
that her sister died, and that she died without children. ] 

7. Because the court charged the jury that they must 
believe from the evidence, beyond a reasonable doubt, that 
the alleged mistake was committed before they would be 
authorized to find that such mistake was made in the execu- 
tion of the deed. 

8. Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled, and defendants excepted. 


M. A. Bett; Gartrett & Wricut; N. J. Hammonn, for 
plaintiffs in error, cited (on the points decided) as follows : 
Stes adjudicata, Code, §§4185, 2597; 1 Kelly, 410; 3 Zd., 
23 ; 32 Ga., 190. Breitenbucher competent, Code, §3854 ; 
' 88 Ga., 106; 39 7b.,479; 44 7b. 73; 45 Zb., 25, 147, 
416; 60 7d., 498, 582. Evidence as to conversations, Code, 
§§3771, 2657, 3773. Error in charge, Code, §§3117, 3749 ; 
7 Ga, 467. 


T. P. Westmoretanp ; Cotiier & Coiuier, for defendant, 
cited as follows: Evidence of res adjudicata, Code, §§4183, 
4185; 4 Ga., 571;12 7 b., 77319 7b. 501; 11 Zd., 328, 
431. Breitenbucher incompetent, Code, §3854; 58 Ga., 
288, 494; 59 Jb., 180, and cases cited. Charge right, 
Code, §3117 ; 11 Ga., 159 ; 29 Zd., 166 ; 40 7d., 11; Code, 
§3124; 12 Ga., 118. | 
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Warner, Chief Justice. 


This was a bill filed by the complainant against the 
defendants to obtain the possession of certain real estate in 
the city of Atlanta therein described, upon the allegations 
contained in said bill. On the trial of the case, the jury, 
under the evidence and charge of the court, found a verdict 
for the complainant. The defendants made a motion for a 
new trial on the grounds therein stated, which was overruled, 
and the defendants excepted. 

The complainant claims title to the premises in dispute 
under a deed executed by Peter Huge on the 10th of Feb- 
ruary, 1871, by which the said Peter Huge conveyed the 
said premises to Catharine Oelrich during her natural life, 
and at her death to such child or children as she may have 
by her present husband, Peter Oelrich; and if she should 
die leaving no child or children by her present husband 
surviving her, then the title to vest in her said husband, 
Peter Oelrich; and if the said Peter Oelrich should die 
before his said wife, and the said Catharine should die 
leaving no child or children surviving her, then the title to 
vest in the next of kin of said Peter Oelrich. The com- 
plainant claims the premises sued for as the next of kin 
of Peter Oelrich, the said Peter having died on the 
24th of January, 1877, without child or children, leaving 
his wife, Catharine, surviving him, who, on the 24th of 
March, 1877, also died, leaving no child or children. 

1. There was no error in ruling out the record offered in 
evidence of what purported to be a former decree between 
the parties therein, inasmuch as there was no process of 
subpeena to the bill, nor any legal service thereof, and on 
account of other ¢rregularities, which it is unnecessary to 
mention. 

2. There was no error in ruling out the evidence of 
Breitenbucher, in view of the facts disclosed in the record, 
as to the alleged mistake in the deed of Peter Huge. It is 
true that the parties claiming under the conveyance of the 
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property from Peter Huge were both living, but the admin- 
istrator of Peter Huge was not a party to the defendants’ 
cross-bill, and no decree reforming the deed on account of 
the alleged mistake therein could have been made without 
making his administrator a party ; and if he had been made 
a party as he ought to have been, then Breitenbucher would 
have been an incompetent witness under the statute, Peter 
Huge being dead. 

3, 4. There was no error in ruling out the parol evidence 
of Woolf, Bass, and others, as to the terms of the deed, or 
as to the declararations of Peter Huge made after the exe- 
cution and delivery of the deed, that there was a mistake 
in it. 

5. There was no error in admitting the evidence of Rhu- 
man and Finger as to the sayings of Oelrich and wife when 
they were in the possession of the property, that it would 
go to the plaintiff after the death of Mrs, Oelrich. 

6. The evidence of George Rhuman as to the death of 
Rebecca Hanson, the other sister of Peter Oelrich, was 
admitted without objection, and the effect of that evidence 
was a question for the jury, who, by their verdict, must have 
believed it, as they found that the complainant was entitled 
to the whole of the property sued for. 

7. The charge of the court, that the jury must believe 
from the evidence beyond a reasonable doubt that the 
alleged mistake in the deed was committed, is to be under- 
stood as applicable to the admission of parol evidence to show 
a mistake in a written contract, and to that extent it was not 
error. 

In view of the facts as disclosed by the evidence in the 
record, there was no error in overruling the defendants’ 
motion for a new trial. 

Let the judgment of the court below be affirmed. 
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. Where the evidence was that blood was traced to defendant's house, 
and found in a pool covered up in his yard, and the hair of a hog 
was found in a pot where water was heated apparently, and 
also on the hearth of defendant’s house, covered up in the ashes and 
partly consumed; and all this was discovered the day following the 
night in which a stolen hog was missed out of a pen, and no truth- 
ful, satisfactory and consistent explanation was made of these cir- 
cumstances, in the judgment of the jury and of the presiding judge: 

Held, that this court will not control the discretion of the presiding 
judge in overruling the motion for a new trial, the evidence unex- 
plained being sufficient to convict the defendant. 

. Where the court is requested to give in charge a particular decision 
of this court, it is not the duty of the judge to read the entire case to 
the jury; it is enough that the principies of the decision are fully 
explained to the jury in the general charge, and such parts are read 
as bear upon the points at issue, the substance of the entire case 
having been given in the general charge. 


Criminal law. Verdict. Chargeof Court. Before Judge 
Johnson. Washington Superior Court. September Term, 


1878. 


Harris was convicted of hog-stealing. The evidence 
showed that blood was traced to his house, some of it found 
in a pool in the yard, which it had been sought to conceal 
by raking dirt over it; hair was found in a pot on the place, 
and also on the hearth of his house. His explanations were 
unsatisfactory, the theory of the defense being that chickens 
had been killed on the place, and that the hair on the hearth 
came from the mortar in the chimney, which had been in 
use for eighteen months. 

The defendant moved for a new trial because the verdict 
was contrary to law and the evidence, and because, when 
requested by defendant’s counsel to charge the decision in 
the case of Wewman vs. State, 26 Ga., 633, the court only 
charged the portion of it most unfavorable to defendant, 
[The presiding judge certifies that he charged fully the doc- 
trine of reasonable doubt. | 

The motion was overruled, and defendant excepted. 
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Joun W. Rosson, for plaintiff in error, cited 18 Ga., 
264; 26 Jb., 633; 34 7b., 342; 88 7b. 293: 1 Starkie on 
Ev., 575; 1 Gr. on Ev., 13; 3 Zd., 29. 


J. K. His, solicitor general, for the state, cited 26 Ga., 
633, 637; 56 Zb., 686; 29 Zb., 173; Hopkins’ Penal Code, 
§380. 


JACKSON, Justice, 


1. We think that the reported facts show the guilt of 
the defendant by circumstantial evidence. The blood was 
traced to his house from whence the hog was stolen, and 
the hair of a hog found there, with efforts apparently to 
hide it; and the explanations set up were inconsistent with 
each other, and apparently with the truth. Whether one 
or two chickens were killed, or by whom killed, their blood 
would not make the quantity in one place covered up with 
dirt, and the yard all freshly raked over looked suspicious ; 
and the explanation that the hair came out of the mortar, 
eighteen months after the chimney was built, and constant 
daily fires therein, the jury might well discredit. There 
was no abuse of discretion in overruling the motion that 
the verdict was without sufficient evidence to support it, 
and against the law. 

2. There appears no material error in the other ground. 
The judge certifies that he charged the whole law on cir- 
cumstantial evidence fully to the jury, including the doc- 
trine respecting the rule that circumstantial evidence, to 
convict, must be inconsistent with any reasonable hypoth- 
esis of innocence. It was not his duty to read the entire 
case of Newman vs. The State, 26 Ga., 633, when requested 
to charge that case. If he gave the law therein decided to 
the jury fully, he did all that could be asked; and this was 
done, partly in the general charge and partly by reading 
from that case. 

The case was fully and fairly submitted, and we do not 
feel called upon by duty to interfere. 

Judgment affirmed. 
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Newsom vs. Tut Groreia RalLroap. 


. In a suit against a railroad, an assignment of error that the court 
refused to allow evidence of the declarations of the conductor 
immediately after the accident, without specifying what declara- 
tions, is too general. 

. The length of defendant’s train on a certain day was not provable 
by the average length of its trains at that season of the year. 


Railroads. Negligence. Damages. Evidence. Practice 
in the Supreme Court. Before Judge Bartterr. Greene 
Superior Court. September Term, 1878. 


To the report contained in the decision, it is only neces- 
sary to add, that two of the grounds of the motion for new 
trial were as follows: 

1. Because the court erred in refusing to allow Joseph 
Davison, a witness for plaintiff, to give in evidence to the 
jury the declarations of the conductor of the train, which 
declarations were made six minutes after plaintiff was hurt. 

2. Because the court erred in allowing evidence as to the 
average length of trains on defendant’s road at that season 
of the year. 


M. W. Lewis & Son; E. C. Kixyesrew, for plaintiff in 
error, cited (as to declarations of conductor), Code, §§2206 
3787, 3773; 28 Ga., 93; 18 7bd., 635; 56 Ld., 498, 274; 1 
Gr. on Ev., §110; 55 Ga., 696. On evidence of average 
length, Code, §3756 ; 58 Ga. 500. 


J. A. Brrtups; J.C. Reep; W. W. Lumpxm, for de- 
fendant, cited Code, $2206. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover damages for the alleged malicious 
blowing the whistle of its engine on its railroad when the 
plaintiff was traveling along the public road with his horse 
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and buggy, thereby causing his horse to run away and 
injuring him and his property. On the trial of the case the 
jury, under the charge of the court, found a verdict in favor 
of the defendant. The plaintiff made a motion for a new 
trial on the grounds therein stated, which was overruled, and 
the plaintiff excepted. 

1. There was no error in rejecting the evidence of David- 
son as to the declarations of the conductor of defendant’s 
train that we can correct, inasmuch as it does not appear in 
the record what those declarations were which the plaintiff 
offered to prove. 

2. It was a material question on the trial of the case as to 
what was the length of the defendant’s train of cars on the 
day of the injury complained of—the defendant insisting 
that its whistle was blown so as to enable its hindmost car 
on its train to stop oppusite the platform at the Bairdstown 
crossing for passengers to get off. The evidence was 
conflicting as to the number of cars on the defendant’s train 
that day—the plaintiff insisting that as the evidence 
showed that he and defendant’s engineer having had a 
previous difficulty, that the latter shook his fist at him 
and maliciously blew the whistle when he got opposite to 
him, after the rear car of the train had passed the crossing, 
to make his horse run away. There was evidence as to the 
distance from the crossing to the place where the plaintiff 
was when the whistle blew which frightened his horse ; and, 
therefore, the length of the train became material. The 
court allowed the defendant to prove by McLaughlin, over 
plaintiff's objections, that “the average length of the 
defendant’s train on its road at that season of the year was 
not less than ten freight cars (it being a mixed train) besides 
the passenger cars.””’ The admission of this evidence was 
error. The question was, what was the length of the 
defendant’s train of cars on that day, and not what was its 
average length at that season of the year. Besides, there 
were witnesses who saw the number of cars on defendant’s 
train that day, and their evidence was of a higher grade than 
McLaughlin’s, and therefore the best evidence in relation to 
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that point in the case. The plaintiff was entitled to a legal 
trial of his case, whatever may be its merits. 
Let the judgment of the court below be reversed. 


Samira, ex’r, vs. Horsey et al. 


. Where the will of a testator who died prior to the adoption of the 
Code, created a general power of sale in his executors for certain 
purposes named, a private sale was valid, though not made until 


after the Code was adopted. 
. The court did not abuse its discretion in granting a new trial. 


Administrators and executors. Title. New trial. Before 
Judge Unperwoop. Lumpkin Superior Court. September 
Term, 1878. 


Reported in the decision. 


W. G. Born; S. M. Smrrx; Marcer & Perry, for plain- 
tiffs in error, cited, on private sale, Code, §§2567, 2569; 40 
Ga., 363, 370; 50 Zb., 553; 58 Zd., 581. 


W.P. Price; J.N. Dorsty; C.D. Puiiis; H. P. Bex; 
McCay & Tripp, for defendants, cited 1 Ga., 324; 58 Zd., 
581. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
against the defendants to recover the possession of a certain 
tract of land therein described, and for the mesne profits 
thereof. On the trial of the case, the jury, under the charge 
of the court, found a verdict in favor of the plaintiff for 
the premises in dispute, and $750.00 for mesne profits. A 
motion was made for a new trial on the grounds therein 
stated, which was granted on the ground that the jury found 
contrary to the charge of the court as to the construction of 
the will of Benjamin M. Smith, deceased, under which the 
plaintiff claimed title to the premises in dispute. To this 
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judgment of the court granting the new trial the plaintiff 
excepted. 

1. It appears from the evidence in the record that Smith, 
the testator, died on the 23d of October, 1858, having a short 
time before his death made his will, containing the follow- 
ing clauses, which are all that are material and pertinent to 
the present investigation : 


“Third. I also direct that all my other property lying out of Lumpkin 
county, the valuation of which would be too expensive, be disposed of 
the same as that which may have been valued as heretofore directed ; 
that my executors and executrix keep a correct account of all my heirs 
whenever so requested; and I direct that my present beloved wife, 
Nancy M. Smith, have the direction of the education of all my sons 
and daughters during her sane mind and life-time, and if she should 
die before my children received their education, in such case their ed- 
ucation shall be controlled by the good judgment of my executors. 
I also desire that my sons and daughters receive a good English educa- 
tion, and if my estate be sufficient, that my sons shall receive a classi- 
cal education at some good college, and that the cost of each one of 
my children’s education be taken out of their portion of my estate ; 
but no charge be made against each child until after the child is thir- 
teen years of age, for board or clothing or tuition —the property of the 
estate to pay the expenses until such age of thirteen. 

‘Fourth. * " * * 

‘Fifth. LIalso desire that my wife, Nancy M. Smith, have her elec- 
tion either to have one-third of my estate laid off to her or to share 
equally with my children, the sons and daughters of her body by her 
marriage with me. [also desire that my sons and daughters shall share 
equally—one the same as another—of my estate, which shall fall to 
them—a son the same as a daughter, and a daughter the same as a son, 
with the exception that the property that falls to my daughters I desire 
to go to each ot my daughters and their heirs after. them. 

“Sixth. I also desire that no part of the real estate in Georgia be sold 
under thirteen years from the date of this will, unless from the want 
of funds for the education of the children, or other indispensable call 
for funds ; and if sold before that time, or any part thereof, I desire 
it to be sold by mutual consent of so many of the executors and execu- 
trix as may be living. 

‘Seventh. I also desire that so soon asmy decease my perishable prop- 
erty shall be disposed of agreeable to the best judgment of my exec- 
utors and executrix, and the proceeds thereof be applied to the pay- 
ment for the education of my children, or otherwise, as they deem it 
expedient and proper. 

“Eighth. I also desire that my children be kept together and with 
their mother, during their non-age, so much as circumstances will admit. 
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‘‘Ninth. I also desire, as fast as my children arrive at the age of 
twenty-one years, that they shall have paid to them their portion of 
property, if they so desire, and under circumstances which, in the opin- 
ion of the executors and executrix, would be expedient. They, and 
each of them, may have their respective portions at an earlier period 
of time, and to effect this, my intention, I do hereby vest in my execu- 
tors and executrix full power and authority to dispose of my real 
estate, as above expressed, in fee simple or otherwise, in as full and 
large a manner as I could myself do if living.” 


The testator appointed A. G. Wimpy, George Kellogg, 
and his wife, Nancy M. Smith, his executors and executrix 
—the latter now being the only acting representative of 
the estate, and who is the present plaintiff. It also appears 
from the evidence in the record, that Mrs. Nancy M. Smith, 
as executrix of the last will and testament of the testator, 
Benjamin M. Smith, deceased, on the 1st day of December, 
1871, conveyed the premises in dispute by deed duly exe- 
cuted to Emma J. Wimpy for the consideration expressed 
therein of $2,000, and that on the 18th of March, 1873, the 
caid Emma J. conveyed the premises by deed to the defend- 
ants, McMillan & Snow, for the consideration expressed 
therein of $5,000, and the question is, did Mrs. Smith, as 
the executrix of the testator, have the legal power and 
authority under the will to sell and dispose of the property 
in dispute at private sale? The general intention of the 
testator was, as we think, that his real estate should be kept 
together for the benefit of his family for at least thirteen 
years from the date of his will, but when any child arrived 
at the age of twenty-one years, he or she was entitled to 
have paid to him or her, his or her portion of the property ; 
and if any child so desired, and under circumstances which 
in the opinion of the executors would be expedient, they, 
and each of them, might have their respective portions at 
an earlier period of time; and to effect that intention, he 
vested full power and authority in his executors to dispose 
of his real estate in fee simple, or otherwise, in as full and 
large a manner as he himself could have done if living. 
This power was created prior to the adoption of the Code, 
and conferred upon the testator’s executors a general power 
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to sell his real estate as therein expressed, and that being so, 
they were authorized to make sale of it at private sale. 
Bond & Murdock et al. vs. Zeigler et al., 1 Kelly, 324. 

2. But it was insisted on the argument here, that although 
the executrix may have had the power under the will to 
make the sale of the land at private sale, still the evidence 
showed that the sale of the land by the executrix was fraud- 
ulent and a devastavit, and that the defendants, McMillan 
& Snow, had notice thereof, and therefore the new trial 
should not have been granted for that reason. In looking 
through the evidence in the record we are unable to dis- 
cover any traud in the sale of the land by the executrix to 
Mrs. Wimpy, or of a devastavit. Mrs. Wimpy testifies 
that there was no fraud in the sale of the land, but on the 
contrary it was made for the protection of those who were 
interested in the estate. Stephens also testified to the same 
effect. If there was no fraud in the sale of the land by the 
executrix, as a matter of course McMillan & Snow could 
not have had notice of that which had no existence when 
they purchased the land. As to the devastavit, Mrs. Wim- 
py had the land with which to pay the purchase money 
therefor, from which was to be deducted her share as one 
of the legatees under the will, and the $800.00 which she 
had paid to Van Dyke for the benefit of the estate. If 
Mrs. Wimpy had collected the proceeds of the sale of the 
land sold to McMillan & Snow, and applied it to the pay- 
ment of what was due from her for the land, instead of 
appropriating the same to the payment of the debts of her 
husband, there would have been no difficulty as to her abil- 
ity to pay for the land purchased from the executrix. In 
view of the evidence contained in the record there was no 
error in granting the new trial. 

Let the judgment of the court below be affirmed. 
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. The certiorari made an error of law which must finally govern this 
case, and no question of fact was involved which made it necessary 
to send the case back to the justice court for a new hearing in that 
court; therefore the superior court should have made a final judg- 
ment thereon. 

. Under the constitution of 1877, the justice courts have jurisdiction 
in actions of trover and all other actions for torts to personal prop- 
erty where the damage is less than one hundred dollars. 

3. Where the personal property is converted into money by sale, the: 
tort may be waived, and suit be brought for money had and received 
by defendant for plaintiff’s use. 


Certiorari. Practice in the Superior Court, Justice 
Courts. Jurisdiction. Constitutionallaw. Waiver. Tort. 
Actions. Before Judge McCurcuren. Forsyth Superior 
Court. August Term, 1878. 


Reported in the opinion. 


Hl. L. Parrerson, for plaintiff in error, cited as follows * 


On jurisdiction, 39 Ga., 107 ; Code, §3401. Waiver of tort’ 
1 Hilliard on Contracts, 75 ; 2 Gr. on Ev., §120 ; 7 Ga., 191; 
38 [b., 207, 220; 57 Zb., 218. On the pleadings, Code, 
884067, 4139, 3332; 21 Ga., 546, 548; Code, $8218, 4284- 


Mar.er & Perry, for defendants. 


Jackson, Justice. 


Smith & Brother sued John W. James on an account in 
the justice court for fifty-two and a half dollars, the value 
of a bale of cotton which James had converted and sold. 
The justice court gave judgment for plaintiffs on proof that 
the cotton had been seized and sold by the defendant, that 
it was the plaintiffs’ cotton, and was worth the sum sued 
for. The defendant moved to dismiss the suit on the ground 
that the facts made it an action of trover, and that the jus- 
tice court had no jurisdiction of cases of trover. The jus 
tice of the peace refused to dismiss; the case was taken by 
writ of certiorari to the superior court, and that court sus- 
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tained the certiorari, ruling that the justice court had no 
jurisdiction of trover, but refused to pass final judgment 
upon the case, sending it back to the justice court with the 
direction that it had no jurisdiction of trover, but to see if 
the case could be amended in such manner as to proceed for 
money had and received. 

To the refusal of the court to pass final judgment dis- 
missing the action in the justice court for want of jurisdic- 
tion, the defendant, James, excepted, on the ground that the 
court erred in sending the case back, and in not making a 
final disposition thereof. So that the questions made are, 
ought the superior court to have finally disposed of the case, 
and how ought it to have been disposed of ? 

1. We cannot see the need of any amendment of plead- 
ings in the justice court. The suit was for the value of “one 
bale of cotton, 5V0 Ibs., at 104 cents per lb., had and received 
to plaintiffs use, $52.50.” So that it was an action for 
money had and received by defendant for plaintiffs’ use— 
the facts were all in, and there was nothing to show that 
they would be varied. The law of the case upon them was 
quite plain, it seems to us, and needed no further trial in 
the justice court. Therefore, we think that the court erred 
in not making a final disposition of the case. Code, §4067 ; 
Dorsey vs. Black, 55 Ga., 315. 

2. But how should it have been disposed of ? Suppose 
the case had been trover, did not the justice court have ju- 
risdiction thereof, the amount or value of the cotton being 
under $100.00? The new constitution on the subject is in 
these words: “Justices of the peace shall have jurisdiction 
in all civil cases arising ex contractu, and in cases of injuries 
or damages to personal property when the principal sum 
does not exceed one hundred dollars.” Const. 1877, art. 6, 
sec. 7. The action of trover is an action for damages to 
personal: property. See Guilford & Co. vs. McKinley, 
61 Ga., 230. There cannot well be any greater damage 
to one’s personal property—a bale of cotton, for instance, 
as in this case—thun to take it off from the owner’s posses- 
sion, sell it and use the money. So far as the owner is con- 
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cerned, the defendant could not injure or damage it more if 
he had burnt it. The verdict in trover is for so much money, 
as damages, to be discharged by the delivery of the property 
within a time limited in the verdict. 

The constitution of 1868 gave the justice court jurisdic- 
tion in all civil cases—land as well as personalty—when the 
sum claimed was under one hundred dollars. The constitu- 
tion of 1877 only alters its effect so far as to limit the 
jurisdiction ew delicto to personal property. For injuries to 
that, the justices have jurisdiction as before. They had it 
before. Gillespie vs. Chastain, 57 Ga., 218. 

3. Moreover, if the court did have jurisdiction in trover, 
the rule is plain in the books everywhere that the plaintiff 
may waive the tort and sue for money had and received to 
his use where the property has been turned into money, as 
is the case at bar. See Hilliard on Contracts, vol. 1, 75; 
Greenleaf’s Ev., vol. 2, 101-120; 7 Ga. 197; 38 Ga., 
207-220 ; 20 Ga., 426. . 

Therefore, the justices of the peace were right in both 
phases of the case to maintain their jurisdiction, and the 
error of the superior court was in not finally disposing of 
the case by dismissing the certcorari and affirming the judg- 
ment of the justice court. The judgment must therefore 
be reversed, with directions that the superior court dismiss 
the certiorari and affirm the judgment of the justices of the 
peace. The powers of this court are ample so to dispose of 
the case. Code, §§218, 4284. 

Judgment reversed with directions. 


Hawtey vs. Screven eé al., receivers. 


passenger who purchased a through ticket from Savannah, Georgia 
to Jacksonville, Florida, of the agent of the Atlantic and Gulf Rail 
road, and had his trunk checked accordingly, could recover of such 
road for its loss. although it showed that there were three connecting 
roads between the two places mentioned, that it was the first, and 
that it had safely delivered the trunk to the second. 

23 
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Railroads. Damages. Contracts. New trial. Before 
Judge Harvey. City Court of Savannah. November 


Term, 1878. 







Reported in the decision. 






R. R. Ricuarps, for plaintiff in eror, cited 48 N. H., 339; 
2 Red. Am. R’w’y Cases, 277-280, 290; /6., 316-324, and 
note; 78 N. C., 294; 22 Wallace, 123; 11 Am. R’w’y Rs., 
442; 5 Jd. 333; 16 Jb., 206; 56 Ga., 376; 55 Jb. 481; 
38 Jb., 519. 









Jackson, Lawton & Bastnesr, for defendants, cited Code, 
8§ 2083, 2084, 2202, 3036 ; 25 Ga., 228 ; 39 Tb., 636; 42 Tb., 
642; 44 [b., 278; 55 Ib., 481; acts 1876, p. 122. 









Warner, Chief Justice. 





The plaintiff brought his action agaist the defendants as 
receivers of the Atlantic and Gulf Railroad Company to re- 
cover the value of a trunk and its contents, alleged to have 
been lost hy the defendants’ negligence as common carriers 
between the city of Savannah, Georgia, and the city of 
Jasksonville, Florida. On the trial of the case the jury, 
under the charge of the court, found a verdict for the plain- 
tiff. A motion was made for a new trial on the grounds 
therein stated, which was granted by the court, and the 
plaintiff excepted. 

It appears from the evidence in the record that the plain- 
tiff, on the 6th of November, 1877, purchased a through 
ticket of defendants’ agent at Savannah, for a passage by 
railroad from the latter place to Jacksonville, Florida, and 
that he paid full fare for the same ; that he took passage on 
its cars with his trunk at Savannah for Jacksonville, the 
place of destination, the defendants’ agent having delivered 
to him the customary through ticket for himself, and a brass 
check for his trunk marked “ Atlantic and Gulf Railroad, 
998.” On his arrival at Jacksonville he presented his check 
and demanded his trunk, which defendants’ agent failed to 
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produce, and has continued to do so. The defendants 
proved at the trial that the route from Savannah to Jack- 
sonville was over three different roads—the Atlantic and 
Gulf Railroad, the Jacksonville, Pensacola and Mobile Rail- 
road, and the Florida Central Railroad. The Atlantic and 
Gulf Railroad has its terminus at Live Oak in that direction. 
The train of the A. & G. railroad went to Live Oak where 
its engine was detached, and the rest of the train went on, 
drawn by the engine of the J. P. & M. railroad, and the 
conductor of the latter road receipted the conductor of the 
A. & G. railroad for thirteen pieces of baggage at Live Oak 
as being in good order, checked as follows, etc., including 
998, the number of the plaintiff’s check. The defendant 
sought to protect itself from liability for the loss of the 
plaintiff's trank as a passenger on its road, under two decis- 
ions made by a majory of this court in Baugh vs. McDaniel 
& Strong, 42 Ga., 641; The E.T. & G. Railroad Com- 
pany vs. Montgomery, 44 Ga., 278, giving a construction 
to the 2084th section of the Code as to the liability of a 
railroad company in this state for the loss of goods beyond 
the terminus of its own road, and the only question made 
in the case now before us is one of law. If the defendant 
was liable under the law for the loss of the plaintiff's trunk 
when applied to the facts contained in the record, then the 
verdict_was right, and the court erred in granting-a—new 
trial. | The two cases cited and relied on by the defendant 
do not necessarily control the decision of the court in this 
case, which is a suit by a passenger for the loss of his bag- 
gage as such passenger, for which he held defendant’s check, 
which was evidence of a contract of some sort at least, and 
the jury have found under the evidence that it was a con- 
tract on the part of the defendant to transport safely the 
plaintiff's trunk, either by itself or competent agents, from 
Savannah to Jacksonville, the place of destination, and in 
our judgment that finding was in accordance with the law 
There is no evidence going to show that the defendant 
offered to deliver to the plaintiff his trunk at Live Oak and 
demanded its check therefor at that place, which goes to 
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show what was the construction put upon the contract by: 
both parties, as evidenced by the check delivered by the de- 
fendant’s agent to the plaintiff. In view of the facts as dis- 
closed in the record, and of the law applicable thereto, the: 
court erred in granting a new trial. 

Let the judgment of the court below be reversed. 











Lawton vs. Brancn & Cooprr. 





Where by the summons the garnishee was required to answer what he 
was indebted to defendant in execution, or what property or effects 
he has in his hands belonging to him, or had at the time of the ser- 
vice of the summons, and also what he had become indebted to him, or 
what property or effects he had received or got possession of belonging to 
him, between the time of service and filing his answer to the summons ; 
and where, atthe return term of said garnishment, the garnishee 
made answer that he was not indebted, nor had any property or 
effects, either when served or when his answer was filed, but omit- 
ted to make any answer in respect to indebtedness incurred or effects 
received, between the time of service and the time of his answer; 
and where, at the next succeeding term, on the call of the case, on 
the plaintiffs’ motion, the answer was stricken as insufficient in law. 
and judgment was rendered against the garnishee for the amount of 
the judgment and costs; and where, at the term next subsequent to 
that at which said judgment was rendered against the garnishee, he- 
made a motion to set it aside on the ground of accident and mistake 
in this, that he requested the clerk of the court to write his answer, 
requesting him to make full answer, including the intermediate time, 
and the clerk omitted that part of his answer because he, the clerk, 
deemed it unnecessary, and the garnishee swore to and signed it as 
written without reading the same, and where, these faets being estab- 
lished by the depositions of the garnishee and the clerk, the court 
overruled the motion to set aside the judgment on the ground of. 
accident and mistake as set out above: 

Held, that the court did not err in overruling said motion. 


































Garnishment. Judgment. Practice in the Superior 
Court. Before Judge Harpen. City Court of Savannah. 
July Term, 1878. 







The facts of this case are set out in the head-note and. 
epinion. Branch & Cooper were plaintiffs, Cabaniss de- 
fendant, and Lawton garnishee. Judgment was rendered 
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‘against Lawton; he moved to set it aside; the motion was 
-overruled, and he excepted. 


Jackson, Lawton & Bastnesr, for plaintiff in error. 


Grorce A. Mercer, for defendants. | 


JACKSON, Justice. 


The question made by this record is, whether a garnishee 
‘who fails to make answer to a summons of garnishment 
requiring him to answer not only in respect to indebtedness 
when served with the summons and when he answered it, 
but intermediate those dates, when he fails to answer touch- 
‘ing the latter point of inquiry, and judgment is awarded 
against him regularly for such failure, can relieve himself 
from his negligence on a motion to set aside the judgment 
-at a subsequent term on the ground of accident and mis- 
take ¢ 

He got the clerk to write his answer for him. He told 
the clerk to write it in full, embracing the intermediate time. 
The clerk thinking it unnecessary, left that part out. The 
garnishee swore to and signed what the clerk wrote without 
reading it over. Judgment was rendered against him for 
this insufficient answer by the court at the second term 
according to law ; and at the next, he made the motion to set 
it aside. 

We would be glad to relieve the garnishee if it could be 
done according to law, for the case seems a hard one. But 
‘it is his own negligence. He did not even read over his 
answer after the clerk wrote it. According to his deposition, 
he knew what ought to be written and instructed the clerk 
what to write ; but the clerk intentionally omitted the fatal 
part. There was no mistake, therefore, by the clerk, and if 
any by the garnishee, it arose from his neglect to read 
before he swore. A court of law, on a motion to set aside 
-a judgment, will hardly grant relief when a court of equity 
‘would refuse it. 

In the case of Stroup vs. Sullivan & Black, 2 Kelly, 275, 
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relief to the garnishee was refused by the court on a bill 
filed in equity therefor in a case similar to this; and the 
court there laid Gown the rule that the mistake or accident 
which would authorize relief must be wnmixed with negli- 
gence on the part of the complainant. And such is the 
Code, §§3129, 3595. The party seeking relief in the case 
at bar on this motion to set aside was very negligent in not 
reading over the answer before he signed it and deposed to 
its truth. The better plan would have been to have em. 
ployed counsel ; then, while if there had been mistake he 
might not have been relieved, he would have had his remedy 
over against the attorney. In 2 Kelly counsel was employed, 
I believe, but there was neglect, and no relief was granted. 

See, also, cited for defendants in error, Code, §3304; 32 
Ga., 115; 60 Lh., 554; acts of 1856, p. 29, §15; Code, 
$8483, 3556, 3549 ; 51 Ga., 326 ; 32 Tb., 119 ; 56 Td., 510; 
45 Ib., 144-146; Code, $84252, 4958 ; 58 Ga., 263; 57 Zb., 
27; 38 Tb., 297, 602; Code, §$3588, 3121, 3117, 3592, 3595, 
3129; 38 Ga., 138; 4 7b.,175 ; 33 Lb., 12. 


For plaintiff in error: 40 @a., 506; 50 Zb., 575 ; 55 76., 
153; 57 Jb., 23; 58 Zb., 262; 18 Lb., 650-657 ; 22 Td., 52- 
55:45 Ib., 369. 

Judgment affirmed. 


NEAL vs. SAwYEnr et al. 


A wife is not the head of the family. She cannot take a homestead in 
her separate property for the benefit of herself, two minor children 
by a former husband, and one minor child by the present husband, 
the present husband having secured the whole of his own property 
as exempt. 


Husband and wife. Homestead. Before JupeE Hoop. 
Terrell Superior Court. November Adjourned Term, 1878. 


Reported in the decision. 


Duront Gurrry; Jas. G. Pars, for plaintiff in error. 
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T. H. Picker, by brief; D. A. Vason, for defendants, 
cited Code, §§2040, 5135, 1803, 2018, 1785 ; 26 Gu., 380. 


Warner, Chief Justice. 


This was a claim case which was submitted to the court 
below for decision on an agreed statement of facts, without 
the intervention of a jury. The court decided that the 
property was not subject to the ji. fa. levied thereon. 
Whereupon the plaintiff in 7. fa. excepted. 

It appears from the record, that the property was levied 
on as the property of Mrs. R. A. Sawyer, to satisfy a judg- 
ment obtained against her, and that she claimed it as a 
homestead exemption for herself and two minor children 
by Fletcher, her former husband, and one minor child by 
Sawyer, her present husband ; that the claimant was in pos- 
session of the property claimed at the time of the levy, the 
three minor children living with her, but what were their 
respective age; does nut appear; that after her inter-mar- 
riage with Sawyer, her present husband, he obtained a home- 
stead exemption of all his individual property under the 
provisions of the 2040th section of the Code; that after- 
wards, on the 18th of December, 1876, the claimant applied 
for and obtained her homestead exemption in the property 
levied on, the same being her separate property in posses- 
sion before her marriage with Sawyer, and the question is 
whether upon the foregoing statement of facts the property 
was subject to the fi. fa. levied thereon. In our judgment, 
it was subject. The husband is recognized by law as the 
head of the family. If a wife having children by a former 
as well as by a present husband can be said to be the head 
of any family, most certainly it is not the head of a mixed 
family consisting of herself and her minor children by both 
husbands. She is a member of her living husband’s family, 
and so are the children which she bears to him. In this. 
case the husband had secured all his own property as exempt, 
and in the benefits of that exemption she and her child by 
him were entitled and are still entitled toshare. The same 
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household cannot have two separate homesteads or exemp- 
tions, one secured by the husband in his property, and the 
other by the wife in hers. 

Let the judgment of the court below be reversed. 


Brown vs. Driacers ef al. 


. Proof being made by complainants of the loss of the original home- 
stead papers by depositions of the head of the family, and of the 
clerk of the superior court and ordinary, a certified copy from the 
clerk’s office was properly admitted. 

. The defendant having purchased, with the approval of the ordinary 
and knowledge of the homestead title which he bought, will not be 
heard to attack the homestead papers for want of regularity in the 
petition or plat, or in regard to the surveyor who acted in laying off 
and returning the homestead. 

. The verdict on the subject of the dona fide character of the purchase 
being inconsistent with itself and uncertain in its meaning, no valid 
decree can be rendered thereon on the vital point in the case; the 
constitution of 1877 (article 9, section 8) having ratified and con- 
firmed all dona fide purchases of homesteads, where the forms of law 
were complied with. 


Homestead. Evidence. Verdict. Before Judge Tomp- 
Kins. Lulloch Superior Court. March Term, 1878. 


Mrs. Driggers and her children filed their bill against 
Brown. They alleged that in the life-time of Driggers 
(since deceased) a homestead was set apart to himself and 
family ; that Brown wanted the place, and induced Driggers 
to consent to sell by various means, especially by the use of 
undue influence over him while intoxicated ; that he coerced 
his wife to sign with him the deed to Brown by the use of 
threats, ete.; and that Brown knew this when he bought. 
The object of the bill was to cancel the deed to Brown and 
recover the property. , 

The answer denied all the material allegations in the bill, 
set up that Brown was a bona fide purchaser for value, and 
denied that any valid homestead had been set apart. 

The case was submitted to the jury for a special verdict. 
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They found that the property was a homestead ; that it had 
been conveyed by Driggers and wife to Brown; that he 
used no fraud or unlawful means to effect the sale, but was 
a dona fide purchaser for value; that Mrs. Driggers signed 
the deed through fears of violence from her husband, and 
that Brown knew of this. The chancellor decreed a can- 
cellation of the deed to Brown. He moved for a new trial 
on the following, among other grounds : 

1. Because the verdict was contrary to law and the 
evidence. 

2. Because the verdict did not warrant the decree. 

3. Because the court admitted in evidence a certified 
copy of the homestead proceedings of Driggers. [Mrs. 
Driggers, the ordinary, and the clerk of the superior court, 
testified that they had searched and been unable to find the 
original, and thereupon the chancellor admitted a certified 
copy from the clerk’s office.] 

The motion was overruled, and defendant expected. 

For the other facts see the opinion. 


R. E. Lester; A, B. Smrrs, for plaintiff in error, cited 
as follows: On admission of evidence, 60 Ga., 114. On 
bona fides, Const. 1877, art. 9, sec. 8; Supplement to Code, 
$696. 


P. W. Metprm, for defendants, cited, on admission of 
evidence, Code, §2009; acts 1877, p. 18; 60 Ga., 114- 
That sale was void, 55 Ga., 383. 


JACKSON, Justice. 


When this case was here before, reported in 60 Ga., 114. 
it was sent back solely because the homestead papers were 
improperly admitted in evidence, and complainants’ case 
broke down on that point ; this court holding that the cer- 
tified copy of the plat of homestead from the office of the 
clerk of the superior court was not primary evidence of the 
homestead, but that the original, which ought to be in the 
possession of complainants, must first be accounted for. 





356 SUPREME COURT OF GEORGIA. 


Brown vs. Driggers et al. 


1. On this trial the loss of the original is sufficiently ac- 
counted for by the oaths of Mrs. Driggers, and the ordinary 
and clerk, and the plat of the homestead estate was properly 
admitted. 

2. It is now objected, however, that the proceedings were 
so irregular as not to pass title into Mrs. Driggers, and that 
therefore the papers should have been rejected as evidence, 
or the court should have charged that the homestead ele- 
ment was not in the way of the defendant’s purchase of the 
land. 

But the answer is that he purchased it as homestead, which 
fact appears from the approval of the ordinary and the facts 
of the case as contained in the record. In such a case the 
defendant cannot attack the proceedings for irregularity, as 
decided in the case of Long vs. Bullard, 59 Ga., 355. 

3. In respect to the bona fides of Brown in the purchase 
of the land from Driggers and wife, the verdict of the jury 
is directly in conflict with itself. In answer to one question 
they say that the purchase was in guod faith from husband 
and wife ; in answer to another, they say that Brown knew 
that Driggers coerced his wife te sign the deed. These an- 
swers seem to us to be contradictory. Brown could not 
have purchased from Mrs. Driggers in good faith and have 
known at the time that she was coerced by her husband to 
sign the deed, and did sign it under duress. Yet the jury 
find both to be their verdict—both to be the truth. Both 
cannot be the truth ; therefore, both answers cannot make 
an intelligent and consistent verdict ; and no valid decree 
or ‘uJgment can follow and conform to such a verdict. 
The decree having no solid and uniform base on which to 
rest, is built upon sand and must fall. 

It will be observed that the bona fides of Brown in the 
purchase is vital to the case. If he used, or was cognizant 
of the use of fraud, or deceit, or duress, to induce Mrs. 
Driggers to sign the deed, he is not a dona fide purchaser ; 
if he was innocent of all participation in such duress, and 
ignorant of it all, he is a bona fide purchaser. If a bona 
jide purchaser, the constitution of 1877, article 9, section 8, 
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if it bea valid law, protects him in his purchase. That 
article is as follows: 

“ Rights which have become vested under previously ex- 
isting laws shall not be affected by anything herein con- 
tained. In all cases in which homesteads have been set 
apart under the constitution of 1868, and the laws made in 
pursuance thereof, and a bona fide sale of such property has 
been subsequently made, and the full purchase price there- 
of has been paid, all right of exemption in such property 
by reason of its having been so set apart, shall cease in so 
far as it affects the right of the purchaser. In all such cases, 
where a part only of the purchase price has been paid, such 
transaction shall be governed by the laws now of force in 
this state, in so far as they affect the rights of the purchaser, 
as though said property had not been set apart.” 

This section means, we think, first, that homesteads set 
apart under the constitution of 1868, and still in the poases- 
sion of the family and unsold, shall remain vested in the 
family; secondly, homesteads sold under the laws made 
under the constitution of 1868 to a bona fide purchaser who 
has paid full price for the property, are no longer exempted 
as homesteads so that the family can recover them, but the 
title by virtue of the constitution of 1877 is assured to the 
bona fide purchaser, thus buying under the forms of law 
and paying full price; thirdly, where only part of the 
purchase money has been paid by the purchaser of the home- 
stead, equity will do in the case what equity would have 
done had there been no homestead sold but only an ordinary 
unencumbered estate. 

We do not see why the people of Georgia, in convention 
assembled to frame an organic law, had not the power to 
make this law and put it in the fundamental law of the 
state. We know of no restriction upon the powers of such 
a convention except those imposed by the constitution of 
the United States ; and we are not aware of any restriction 
upon the states in that instrument which would debar them 
from {making such an organic law. The power of the 
legislature of a state to pass such an act is quite distinct 
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from that of the convention of the people met to make a 
constitution. The constitution of 1868 would have con- 
trolled and curtailed the powers of the legislature assembled 
under it, and every restriction with which that constitution 
tied them would have prevented freedom of action in mould- 
ing laws; but upon the people, met in convention in 1877 
to make a new constitution, the old one of 1868 had no 
fetters for their free limbs. 

It follows, therefore, that if Brown paid full price for 
this land (and about that there seems to be no question), 
and if he had no knowledge of the duress under which Mrs. 
Driggers is said to have acted, having been coerced by 
her husband to sign away her rights, and if the sale met 
the approval of the ordinary, (about which also there is no 
doubt, as the ordinary attested the deed to Brown and wrote 
it, and it had his full sanction), then article 9 and section 
8 of the constitution of 1877, protects his title. Upon 
the question whether he had or had not knowledge of the 
duress of the wife, and thus whether he was or was not 
bona fide a purchaser, the jury found both ways, and thus 
made no verdict either general or special. 

The constitution of 1877, it will be seen, requires of the 
purchaser two things before he can be protected ; first, that 
he has paid “the full purchase price,” and secondly, that 
he bought bona fide. The words dona fide, therefore, do 
not mean the payment of the full purchase money, but 
something else ; otherwise the two things would not both 
have been mentioned—what is that something besides the 
payment of the full price of the land which the words bona 
jide mean? Evidently, itis the absence of all knowledge of 
fraud, deceit, or coercion—in short of everything which 
would show bad faith. So that the jury must find 
the truth on one single issue, and that is, did Brown so buy 
bona fide, being ignorant and innocent of any coercion of 
the husband exercised on the wife; if so, he is protected ; 
if not, he is not. 

Of course, the ordinary’s assent under the constitution of 
1868 and the laws made thereunder was as necessary as the 
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wife’s consent, and the purchaser must see to it that the 
wife not only signs the deed freely so far as he is concerned 
or has knowedge, but that the law in regard to the assent 
of the ordinary is complied with. Here, as we have said, the 
ordinary drew the deed and approved it; and this distin- 
guishes this case from Rosser vs. Cheney, decided at the 
last term. 

On the whole case, we are of the opinion that the new 
trial should have been granted because the verdict is so 
contradictory and uncertain that no decree can be built 
upon it, so as to make one harmonious structure and present 
a symmetrical record—the decree following the verdict—as 
the law requires; and therefore we reverse the judgment 
which refused the new trial. 

Judgment reversed. 


SuropsHirE & Company vs. JOHNSON. 
It is error for the court simultaneously to try two separate cases before 
separate juries; but objection to such a practice should be made at 


the time, otherwise this court will not reverse on that ground. 


Practice in the Superior Court. Before Judge Hittyer. 
Fulton Superior Court. April Term, 1878. 


Reported in the decision. 


J. B. Goopwin; T. P. Westmorexanp, for plaintiffs in 
error, cited 58 Ga., 35; Code, §236. 


Cotiirr & Coxuirr, for defendant, cited (that it is now 
too late to object), 8 Ga., 408; 36 Zb., 345; 37 Lb., 335. 


Warner, Chief Justice. 


The plaintiff sued the defendants for an alleged breach of 
contract, made by them with him for his labor and services in 
and about their store in the city of Atlanta as clerk and 
salesman, etc. On the trial of the case, the jury, under the 
evidence and charge of the court, found a verdict in favor 
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of the plaintiff for the sum of $424.00 A motion was made 
for a new trial on the several grounds therein stated, which 
was overruled, and the defendants excepted. 

As to what were the terms of the contract between the 
parties in relation to plaintiff's services as clerk, the evidence 
was conflicting. The only ground contained in the motion 
for a new trial which has any apparent merit in it, is that 
which alleges that the presiding judge, during a part of the 
trial of the case, and during a greater part of the argu- 
ment of counsel therein, was off of the bench engaged in 
the trial of another case on the opposite side of the court- 
room from the jury trying the case of the plaintiff against 
the defendants. The presiding jndge certifies in an explan- 
atory note “that the other case was an appeal from a 
justice court, and was taken up to be heard by the consent 
of the counsel in it before another panel of jurors, and 
which was subordinate to the other case on trial, that he was 
all the time within ear-shot, and paid all the attention neces- 
sary to catch every point made on the trial and on the 
argument.” Ordinarily, if the presiding judge of a court 
can hear and properly adjudicate one case at a time, he will 
perform all the duties required of him by the constitution 
and the law in that respect, and all that can be reasonably 
expected or required of him, The trying of two separate 
cases before two separate juries involving distinct and sep- 
arate issues, at the same time, in a court of justice, should 
not be attempted, anc if the plaintiffs in error had objected 
at the time to the court taking up and trying another case 
during the pendency of the trial of their case, and their ob- 
jection had been overruled, we should unhesitatingly have 
reversed the judgment forerror. But the plaintiffs in error 
did not object to this proceeding of the court at the time ; 
they proceeded with the trial of their case, it being a civil 
ease, and took their chances for a verdict in their favor; 
and now, after the jury have found against them, it is too 
late to raise that objection. 

Let the judgment of the court below be affirmed. 





FEBRUARY TERM, 1879. 


The Southwestern Railroad Company vs. Craig. 


Tue SovrHweEsTERN Rartroap Company vs. CRAIG. 


. Mistake in naming the parties in a motion for a new trial, and in 
suing out a writ of error thereon, is not a good ground for enter- 
taining an extraordinary motion for new trial at a subsequent term 
of the court; nor is such mistake a good ground for obtaining a new 
trial by bill in a court of equity. 

. Independently of the foregoing ruling, and of said mistake in the 
motion, the new trial was properly refused on the merits of the 
application therefor. 


Practice in the Superior Court. New trial. Before 
Judge Grice. Bibb Superior Court. October Term, 1878. 


Craig brought case for injuries to his person against the 
Southwestern Railroad, and recovered judgment. A motion 
was made for a new trial, which was refused, and a writ of 
error taken. The Central Railroad leased the Southwestern 
Railroad, and was really the principal party in interest, 
though a distinct corporation and nota party on the record. 
When counsel for defendant made out the motion and the 
bill of exceptions, they were by mistake made in the name 
of the Central Railroad instead of the Southwestern Rail- 
road. For this reason the writ of error was dismissed in 
the supreme court. The term of the superior court at 
which the case was tried having past, counsel made an ex- 
traordinary motion for new trial, giving the above facts as 
a reason for then moving. The judge who originally pre- 
sided at the trial having died, and a new judge having 
succeeded him, and counsel failing to agree on the brief of 
evidence, defendant’s counsel filed a bill in aid of this 
motion. The judge passed upon both, and refused the 
new trial. Defendant thereupon excepted. 


R. F. Lyon; Lanter & Anperson, for plaintiff in error, 
cited Code, §3721; 15 Ga., 550; 10 7d., 143; 37 7b., 672; 
Supplement to 33 /d., 11. 


Bacon & Ruruerrorp, for defendant, cited Code, §§3483, 
3494; 17 Ga., 68 ; Supplement to 33 Zd., 11; 3 Gra. & Wat. 
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on New Trials, 1520; 22 Ga., 60; Code, §§3721, 674; 21 
Ga., 214. 


JACKSON, Justice. 


1. In this case a very natural mistake occurred in naming 
the parties, both in the motion for new trial and in making 
out the bill of exceptions. The Central Railroad Company 
had leased the Southwestern Railroad, and the two roads 
were really identical in interest, and employed for the most 
part the same counsel, the Central paying the fees. In a 
contest between Craig and the Southwestern, the name of 
the Central was used in the motion for new trial, and then 
on bill of exceptions to bring the case here, when the motion 
was denied by the superior court. These being two distinct 
entities—different persons in law—of course the bill of 
exceptions was dismissed. 59 Guw., 185. 

An extraordinary motion for a new trial was then made, 
and it was refused, and error is assigned on that refusal. 

We do not think that the record shows such facts as make 
a case for the interposition of equity, or for the grant of a 
new trial at law as in case of an extraordinary motion under 
the Code. 

2. But even if we did think so, our examination of the: 
record shows a case on the merits against the railroad com- 
pany in our judgment. So that the company is in no wise- 
hurt by the very natural mistake made by the able and cau- 
tious counsel who represents it with so much zeal, energy, 
care and ability. 

Judgment affirmed. 


Horn vs. Tue Strate or Georaia. 


1. Where the defendant, in his motion to continue, comes fully up to. 
the rule in respect to the absence of a material witness, the state 
cannot force a trial by making a counter-showing by his witness to 
the sole effect that if defendant’s witness testified as defendant swore 
that he would testify, such evidence would be false, it being the case 
that both witnesses were present when and where the offense is said. 
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to have been committed, and both having equal opportunitiez to 
know the truth. The counter-showing which the law contemplates 
to be made in opposition to a continuance, is such proof as negatives 
the fact that the witness had been subpecenaed, or was accessible, or 
was absent without leave, or was present at all on the occasion 
of the offense, and not the mere proof that another witness present 
would swear differently from the absent witness—both witnessing the 
transaction. By any other rule the court, and not the jury, would 
pass upon the credibility of witnesses; and in cases where but two 
witnesses were present when the offense was charged to have beem 
committed, and one was absent though regularly subpceenaed, the 
court could make the verdict by denying the continuance. The 
defendant has as much right to the version which his witness would 
give to the transaction as the state had to that of its witness, and in 
the absence of his witness, he ought not to be forced to trial, he hav- 
ing taken all legal steps to secure his presence, and expecting to 
have him present at the next term. 

. The evidence was conflicting on the venue, but there was enough. 
to sustain the verdict. 


Practice in the Superior Court. New trial. Before 
Judge Grice. Crawford Superior Court. September 
Term, 1878. 


For the facts see the opinion. 


J. L. Harpeman; R. D. Sarru, by brief, for plaintiff in: 
error, cited on continuance, Oode, $3522; 44 Ga., 449. 


C. L. Barrtetr, solicitor general, for the state. 


JACKSON, Justice. 


The defendant was found guilty and moved for a new 
trial on two grounds—first, because the court overruled his 
motion to continue ; and, secondly, because the venue was 
not sufficiently proven. The motion was overruled, and he 
excepted. 

1. The case should have been continued. The motion to 
continue was based upon the absence of a witness, and the 
rule in respect to his having been subpoenaed, and all other 


requisites as to an absent witness, were fully complied with. 
24 
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The testimony of the absent witness, the defendant swore, 
would be that he was present the whole day with defend- 
ant, and at the time charged in the indictment, and _par- 
ticularly in the field at the time the pistol was said to have 
been seen by the state’s witness, and that defendant had 
no pistol, and that he and his brother, the state’s witness, 
did not take it out of the coat pocket of defendant. The 
solicitor general then proved by the state’s witness the exact 
opposite of what the defendant swore his absent witness, 
if present, would have testified, admitting his presence on 
the occasion; the court allowed this proof as a counter- 
showing, and refused to continue the case; and the naked 
question is, was the court right in so ruling? Clearly not, 
we think. Because, if so, every case could be, and would 
be, tried by the court, and not by the jury, if a witness was 
absent. If the defendant’s witness had been in court and 
had testified as defendant swore he would, then he would 
have had witness against witness on the trial, and might 
have been acquitted. Can the court forestall the right of 
defendant to have the jury pass upon the case by hearing 
a counter-showing of this sort, and overruling his continu- 
ance? Such was not the intention of the act in regard to 
counter-showing, and such is not the law. The counter- 
showing contemplated by the law consists of such facts as 
that the witness has not been subpcenaed, or defendant gave 
him leave to be absent, or he is out of the state, or dead, or 
was not present at all on the occasion of the crime ; but not 
that the statement of the absent witness is untrue because 
the state’s witness was in court and swore differently, both 
having equal opportunities of knowing the truth. 

2. In respect to the venue, the evidence is conflicting ; 
but there is enough to sustain the finding, that the field 
where the offense is said to have been committed is in the 
county of Crawford. 

A new trial is granted, and the judgment reversed on the 
sole ground that the court erred in not granting the con- 
tinuance, the rule having been in every particular complied 
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with by the defendant, and the counter-showing having been 
merely to the the effect that the state’s witness and defendant's 
absent witness, with equal opportunities of knowing the 
truth, would swear differently about the transaction. The 
credibility of the two men was for the jury to pass upon 
on the trial, and not for the court to determine on the 
motion to continue. This verdict is not that of the jury, 
having both witnesses before them, but it is the verdict of 
the court, whose ruling excluded one of the witnesses con- 
trary to law. 
Judgment reversed. 


Haynven vs. NEAL. 


The issue being whether an alteration in a note was made with the 
knowledge and consent of an indorser, and other notes made at the 
same time and similarly altered with his knowledge, being put in 
evidence to show his knowledge and consent as to all, it was error 
to charge the jury that this was a circumstance from which they 
might conclude that the defendant consented to the alteration of all 
the notes. Such instruction trespassed upon the province of the 
jury in drawing their own conclusions from the testimony. 


Charge of Court. Before Judge Crarx. City Court of 
Atlanta. June Term, 1878. 


Reported in the decision. 


Cotirer & Cottier; McCay & Tripper; Z. D. Harrison, 
for plaintiff in error, cited (on intimation in charge of court), 
Code, §3284: 39 Ga., 597; 30 Zb., 324. 


Horxiss & Guenn, for defendant, cited 60 Ga., 264. 


Warner, Chief Justice. 


The plaintiff sued the defendant as indorser on a note, 
a copy of which is as follows: 

‘“‘ ATLANTA, June 2, 1875. 

‘‘ Twelve months after date I promise to pay to the order of myself 
twenty-five hundred dollars, at either bank in the city of Atlanta, 
twelve per cent. interest from date, value received.” 

W. L. TurasHer.” 
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Indorsed * W. L. Thrasher, B. H. & A. M. Thrasher, J. 
A. Hayden.” 

The defendant Hayden filed a plea of non est fac- 
tum and alleged that when he indorsed the note the 
printed words “value received” were in the face of the 
note; that after his said indorsement the printed words 
“ value received” in the face of said note, had been erased 
and the words “twelve per cent. interest from date, value 
received” written instead thereof, and that said alteration 
was made without his knowledge or consent, and before said 
note was negotiated to any person. On the trial of the case, 
the jury, under the evidence and charge of the court, found 
a verdict for the plaintiff. The defendant made a motion 
for a new trial on the grounds therein stated, which was 
overruled, and the defendant excepted. 

It appears from the evidence in the record, that the de- 
fendant was an accommodation indorser for the Thrashers 
to enable them to raise money on the note, and that the 
plaintiff paid full value for it before it became due, and 
without notice that it had been altered. Hoyt testified that 
“Thrasher presented to our bank, a few days before the 16th 
of June, 1875, for sale, two notes for $2,500.00 each, dated 
the same day, and of the same tenor and effect as the note 
sued on, except being due at six months instead of twelve 
months after date, and indorsed in the same manner; that 
whilst the notes were left at the bank for consideration, the 
defendant, Hayden, came in and witness showed him the 
notes, and wished to know the probabilities of the same 
being promptly paid. The defendant read them over, said 
they were all right, and that he had deeds to land worth 
$30,000.00 to secure him in his indorsement.” The evidence 
as to the fact that Hoyt showed the defendant the notes, and 
that he read them over, as stated by him, is conflicting. The 
court charged the jury, amongst other things, as follows : 

“T charge you that if you believe from the evidence that 
several notes besides this one were made and indorsed at the 
same time this was indorsed, and that in the aggregate those 
notes amounted to $14,500.00, and that two of the notes so 
made, came to the Atlanta Savings Bank, through its presi- 
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dent, Mr. Hoyt, for negotiation, and before the notes were 
bought by the bank, Mr. Hoyt, the president, showe! the 
notes to Hayden, and these notes were substantially the same 
as this one, having the same 12 per cent. inserted, and sub- 
stantially in the same manner, and that these notes were ex- 
hibited to Hayden, and he then recognized their validity, 
or did not dissent from it, or made no point upon the fact 
that the notes had been altered, that is a circumstance for 
you to consider as to whether Judge Hayden consented to 
the alteration in said notes or not; and if you believe also 
that the note so sued on by Neal is one of the $14,590.00 notes 
that were so made and indorsed at the same time and traded, 
or were about to be traded, to Hoyt, (you will remember 
that I charged you upon that point) then that is a cireum- 
stance from which you may conclude that the defendant, 
Hayden, having assented to two of this batch of notes, and 
this note in this case being one of that batch, that he con- 
sented to the alteration of all of them.” 

Whether the alteration of the note was made with the 
intent to defraud any one, or whether defendant had any 
knowledge of its alteration before it was negotiated, and 
how far the rights of the plaintiff as a dona fide holder of 
the paper may be affected by the alteration under the evi- 
dence in the record, we express no opinion, inasmuch as 
we are constrained to reverse the judgment for a violation 
of the 3248th section of the Code, which declares that it 
shall be error for the judge, in his charge to the jury, 
to express or intimate his opinion as to what has or has 
not been proved, ete. The judge told the jury “ that 
if they believed that the note sued on by Neal is one of the 
$14,500.00 notes so made and indorsed at the same time and 
traded, or which were about to be traded, then that is a cir- 
cumstance from which you may conclude that the defendant, 
Hayden, having assented to two of this batch of notes, and 
this note in this case being one of that batch, that he con- 
sented to the alteration of all of them.” In other words, 
the judge expressed, or at least intimated, that it was his 
opinion, that the jury might conclude—that is, decide, make 
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a final judgment from the facts narrated, if they believed 
them, that the defendant consented to the alteration of all 
of the notes ; whereas the statute requires that the evidence 
should have been submitted to the jury for their considera- 
tion, and for them to make their own conclusion therefrom, 
without any expression or intimation of opinion by the 
judge as to what conclusion they might make from the 
evidence as to the defendant’s consent to the alteration of 
the note sued on. Bohler vs. Owens, 60 Ga., 145. 
Let the judgment of the court below be reversed. 


MrixKett vs, Tue Srare or GEorGIA. 


. Where the grand jury list had been properly revised and filed, but 
not certified by the revisers, an objection to the grand jury on the 
ground that the list was not properly revised, was rightly overruled, 
the revisers being in court and certifying that the list was correct. 

. The qualification of grand jurors was not changed by the constitu- 
tion of 1877, until legislation was had thereunder. 

3. An objection to a traverse jury on the ground that the list was not 
properly certified, comes too late after verdict. 


Jurors. Laws. Constitutional law. Practice in the Su- 
perior Court. Before Judge Tompxis. Bulloch Superior 
Court. March Term, 1878. . 


Reported iu the decision. 


Georce R. Brack; R. T. C. Sarru, by brief, for plaintiff 
in error, cited Code, $3909 ; const. 1877, par. 2, sec. 18. 


A. B. Smrru, solicitor-general, for the state, cited Code, 
$§3907, 3909 ; 42 Ga., 9. 


Warner, Chief Justice. 


The defendant was indicted for the offense of perjury, and 
on his trial therefor was found guilty. A motion was made 
for a new trial on the grounds therein stated, which was 
overruled, and the defendant excepted. 
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1. It appears from the record and bill of exceptions, that 
the defendant, on being arraigned, filed a special plea that 
the indictment was found against him by a grand jury drawn 
from a jary list which had not been properly revised accord- 
ing to law, and because the indictment was not found by a 
grand jury composed of the most experienced, intelligent 
and upright men, as required by the constitution of 1877. 
The court overruled the defendant’s plea, and that is one of 
the errors complained of. The presiding judge certifies that 
a regular list of jurors had been prepared and filed in the 
clerk’s office of Bulloch county, from which the jury had 
been drawn; that all the names of the grand jurors were on 
that list, but that the same had not been certified by the 
revisers of the jury box, as required by the 3909th section of 
the Code, the revisers of the jury-box then being in court 
and certifying that the list was correct. In our judgment, 
the law for the selection of jurors hac been substantially 
complied with, and there was no error in overruling the 
defendant’s plea on that ground. Carter vs. The State, 56 
Ga., 463. 

2. As to the jury not having been composed of the most 
experienced, intelligent and upright men, the reply is that 
the grand jury was selected and drawn, and the trial had, 
under the old jury law prior to the act of Dec. 5, 1878, to 
carry into effect the constitution of 1877 in relation to the 
selection of grand jurors, that constitution providing that 
all laws then of force in this state, not inconsistent therewith, 
should remain of force until the same should be modified 
or repealed by the general assembly. 

3. The objection to the traverse jury on the ground that 
the jury list was not properly certified as required by the 
3909th section of the Code, was not made until after ver- 
dict, and was also properly overruled. There is sufficient 
evidence in the record to support the verdict. 

Let the judgment of the court below be affirmed. 
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Lowry vs. RIcHARDs. 


. Notice to the defendant is not necessary in a proceeding to issue an 
alias fi. fa. upon loss of the original; and though the defendant be 
notified, the establishing of the alias fi. fa. will not preclude him 
from showing on an issue of illegality that the judgment has been 
paid off, and was paid off before the alias was issued. The judg- 
ment is the debt of record; the fi. fa., whether original or alias, is 
merely the process to enforce this debt of record. If the judgment 
has been paid, the process is functus officio. 

. The evidence is clear that one of the two fi. fas.—that for $15.00 
had been satisfied—and the certiorari should have been sustained as 
to that, at least. 


Executions. Estoppel. Before Judge Hatt. Newton 
Superior Court. March Term, 1878. 


Reported in the opinion. 


E. F. Epwarps, for plaintiff in error, cited Code, $§3988, 
3991: 9 Ga., 275; 58 1b, 555; 4 7b., 356; 48 Zb., 183; 3 
Kelly, 121. 


No appearance for defendant. 
JACKSON, Justice. 


This case arose upon an affidavit of illegality in the jus- 
tice court and certiorard to the superior court from the 
judgment of the justice of the peace. The certiorari was 
dismissed, and the plaintiff in certiorari, who was the de- 
fendant in execution, excepted. 

1. Two questions are made in this record. The first is 
based upon the following facts: Two alias fi. fas., one for 
$15.00 and the other for $20.00, had been established in lieu 
of lost originals after notice to the defendant, and were 
levied upon defendant’s land. He filed his affidavit of ille- 
gality on the ground that the judgments had been paid and 
the fi. fas. satisfied before the alias fi. fas. were issued. 
The superior court held that the defendant was precluded , 
from showing that the judgments had been paid and the 
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original fi. fas. satisfied, by the judgment of the justice 
who issued the alias fi. fas. 

We do not think so. The f.,fas., whether original, alias 
or pluries, are merely the process, final to be sure, but 
process to enforce the judgment. It is the judgment which 
is the debt of record, and when that is paid, the process 
dies. It is of no consequence whether it be the first exe- 
cution or an alias, it dies when that which gives it its vital- 
ity is extinguished by being paid. It proceeds illegally 
when the debt of record, to collect which it has been issued, 
is itself paid, and an affidavit that the judgment has been 
paid is good to arrest the illegal proceeding. To issue the 
alias, it was not necessary to notify the defendant. The 
proceeding would have been equally valid without notice. 
In the justice, as in the superior courts, the law is the same. 
Code, $$3983, 3991. Formerly the executions had to be re- 
newed every year, as in England. The act of 1811 changed 
this rule—Cobb’s Dig., 510—and a fi. fa, returned to oftice 
and ca. sa. issued, and vice versa, ministerially by the clerk. 
And now, under the Code, though the jud ye must order the 
clerk to issue the alias fi. fas., it is ex parte. See sections 
above cited ; and see, also, 3 Ally, 121; 9 Ga., 275; 48 
Ga., 183; 58 Ga., 555. The court was wrong, therefore, 
we think, in holding that the judgment ordering an alias 
Ji. fa. to issue estopped the defendant from contesting its 
legality by showing that the judgment had been paid off. 

2. The other point on which the court below dismissed 
the certiorari is, that the judgments were not proven to be 
paid off and the ji. fus. satisfied. It seems that there were 
at one time three of these, and that the money was not snf- 
ficient to pay them all, or might not have been, and there- 
fore, as the defendant relied upon a certain sum as having 
paid them off, and it was not clear that it was enough to 
pay all three, and the third was not accounted for, the jus- 
tice of the peace and the superior court held that these two 
ji. fas. should proceed. But one of them, tc-wit: that for 
$15.00, it appears from the docket of the justice court in 
1858, was paid, because that discloses the fact that the f. fa. 
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issued, and was satisfied on a certain date. We think, 
therefore, that the court should have sustained the certiorari 
at least as to that execution. The fact is that the judgments 
were rendered before the war, in 1857 or 1858, the alias ji. 
Jas. were issued in 1869, the levies were made in 1876, 
within three days of the bar of the statute of limitations, 
and the case is rather stale. It appears that one of the 7. 
Jas. was entered satisfied ; that certainly without more evi- 
dence ought not to proceed, and it is best that the whole 
matter be tried over and thoroughly sifted. The judgment 
is accordingly reversed, because the court erred in dismiss- 
ing the certiorari. 
Judgment reversed. 


Smiru vs. Lovesoy. 


Where the plaintiff, during the trial of a case and after part of the evi- 
dence was submitted, held a conversation with one of the jury, or 
in his presence and hearing, wherein his version of the circumstan- 
ces attending the trade out of which the suit arose was stated, 
and the defendant and his counsel were ignorant of the fact that 
such a conversation had taken place until after verdict, this court 
will not control the discretion of the presiding judge in granting a 
new trial, though plaintiff may not have intentionally tampered 
with the juror. The juror’s mind may have been influenced by such 
conversation unknown to himself, and the oath of the juror, that he 
rendered his verdict on the evidence and charge of the court alone, 
will not therefore necessarily operate to make a new trial illegal or 
improper. 


Jurors. New trial. Before Jonge Hatt. Newton Su- 
perior Court. September Term, 1878. 


Smith sued Lovejoy on a note. The jury found for the 
plaintiff. Defendant moved for a new trial, among other 
grounds, because the plaintiff held a conversation with two 
of the jurors in the case, and detailed to them his side of 
the case, pending its progress—which fact defendant did 
not know until afterwards. Both parties presented affidavits 
in regard to this ground. Those of defendant supported 
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the yround as made ; those of plaintiff were to the effect 
that he did not converse with any of the jurors, pending 
the case, in regard to it; but that after the jury had been 
stricken and discharged for the night, he was questioned by 
a friend in regard to his case, and not thinking of the pre- 
sence of a juror made some statements in regard to its 
merits. The juror heard a part, if not all, of them, but 
swore these did not influence him, but he made up his mind 
from the evidence and charge alone. 
The motion was granted, and plaintiff excepted. 


Mersuon & Surry ; Emmer Womack, for plaintiff in error, 
cited (on the point decided), 42 Ga., 64; 32 7d., 325; 18 
[b., 343. 


Crarx & Pacr, by brief, for defendant, cited 6 Ga., 287 
11 7d., 203; 17 Lb., 364; 34 Lb., 379 ; 56 Zb., 653; 38 Zb., 
216. 


JACKSON, Justice. 


Various grounds were alleged in the motion for a new 
trial, but the presiding judge granted it on one of them 
alone ; and inasmuch as he overruled all the others, and we 
think that he properly granted it on the one on which he 
rested it, that only need be considered. 

That ground is to the effect that pending the trial and 
aiter the jury had been engaged in the case and had heard 
some evidence and were permitted to disperse for the night, 
the plaintiff had a conversation with two of the jury, in 
which he detailed his version of the land trade out of which 
the note sued on grew, and thus improperly influenced the 
jurors’ minds. 

It will be seen from the affidavits on this point that there 
is some conflict upon the question whether or not the con- 
versation was had with the jurors, but there is no doubt that 
one of the jury was present and heard the case discussed 
by the plaintiff. It also appears that the defendant knew 
nothing of this conversation until the verdict was rendered, 
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and that his counsel were also ignorant that it had occurred. 
The juror who heard the conversation swears that he was 
uninfluenced by what he heard, and had not heard all the 
conversation, which was with a different person, and that he 
made his verdict solely from the evidence and the charge of 


the court. 
The plaintiff swears that he did not remember that the 
person present, when he was conversing about the case, was 


a juror in the case. 

The juror’s mind might have been influenced by the ver- 
sion given to the case by the plaintiff, though he did not 
recognize the influence himself; therefore, although what 
he swore he might believe, yet impressions may have been 
made favorable to plaintiff and against defendant. The 
parties, when they strike a jury and the jurors disperse, 
should be particular to remember who they are—at least 
enough so as not to talk in their presence about the case. 
Whether they know or do not know that a juror is present, 
if he be present, the cause is equally prejudiced. If the 
party be ignorant that he talks to, or in presence of a juror, 
he relieves himself thereby from contempt of court and any 
moral turpitude ; but he does not relieve the case of his 
adversary from being prejudiced by having an improper, or at 
least illegal, impression made on the juror’s mind. 

So, taking the most favorable view which can be taken of 
the case—that which is seen only in the light of the jurors’ 
and the plaintiff's own affidavits—and the case is not one in 
which this court would control the discretion of the superior 
court in passing upon it—and taking it in the light of the 
defendant’s proof by the affidavits which he introduced, 
then it becomes too clear for argument or cavil that the 
grant of the new trial was right. 

In either view, there was no abuse of discretion, but the 
exercise of sound judgment. The purity and impartiality 
of the jury-box cannot be too sacredly guarded. 

See 6 Ga., 287; 11 7b., 203; 17 26., 364; 34 Zb., 379; 
38 Lb., 216; 56 Zd., 653. 

Judgment affirmed. 
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1. Where, her husband and head of the family refusing, the wife, on 
behalf of herself and six minor children, applied for homestead of 
realty, and the husband's and father’s real estate, out of which the ap- 
plication prayed that the homestead be carved, consisted of one house 
and lot in a city, valued by the surveyor at $3,000.00, and where the 
said house and lot was sold, and two thousand dollars of the pro. 
ceeds of sale was set apart by the ordinary asa homestead fund, and 
was placed in the hands of a receiver to be invested in a homestead for 
the family, and where said receiver invested some eighteen hundred 
dollars of said homestead fund in a house and lot, bought for the 
family as a homestead, at the price of $2,500.00, and the husband 
and wife executed a mortgage on the house and lot for the balance 
of the purchase money in their own behalf as owners thereof, which 
was foreclosed and execution issued on the judgment of foreclosure 
for the sale of the entire property, and was levied thereon; and 
where the wife, in behalf of herself and said minors, filed her bill 
in equity, setting forth the above facts, and alleging that, owing to 
the depreciation in the value of the property, the same would not 
now bring the balance of purchase money with interest at 18 per 
cent. agreed to be paid thereon, and the entire homestead fund 
would be lost unless an injunction were granted staying the pro- 
ceedings to sell until the equities between the parties could be ad- 
justed; and where the bill prayed for a cancellation of the trade, 
and the payment of the homestead fund back by the mortgagee after 
settlement of rents for the use of the house since the purchase, or 
for such other relief as equity would decree on such facts: 

Held, that there is equity in the complainant’s bill; that the mort- 
gage made by Johnson and wife affected only that part of the prop- 
erty which is not covered by the homestead fund invested therein, 
and the reversion after the termination of the homestead estate— 
that is, it covered seven twenty-fifths of the entire title to the house 
and lot and the reversionary interest in the remaining eighteen twen- 
ty-fifths owned by Johnson. 

2. The judgment of foreclosure binds only the interest of Johnson 
and wife individually in the house and lot, which amounts only to 
seven twenty-fifths of the entire estate in said house and lot and 
Johnson’s reversion in eighteen twenty-fifths thereof; and equity 
will therefore restrict the lien of the mortgage to the interest of 
Johnson and wife, as aforesaid, and, if necessary, will either order 

the sale of the property and a division of the proceeds in the pro- 

portion of, say, seven to eighteen—the re-investing of such portion 
of the fund as represents the eighteen hundred dollar homestead 
interest therein ina new home for the family, with the ultimate 
right of the mortagee to levy upon and sell the new homestead for 
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the unpaid part of the mortgage ji. fa. at the termination of the 
homestead estate, or decree that the mortgage ji. fu. proceed to sell 
the seven twenty-fifths of said estate, leaving the homestead interest 
and reversion for the present unaffected, and that, in the meantime, 
the mortgage fi. fa. be stayed, at least so far as the homestead and 
reversion are concerned. 


Mortgage. Homestead. Equity. Injunction. Husband 
and wife. Before Judge Lawson. Greene County. At 
Chambers. March 15, 1879. 


Mrs. Johnson filed her bill against Poullain e¢ a7. The 
principal facts set up were as follows: Her husband refus- 
ing, she applied for and obtained a homestead in a house and 
lot belonging to him. Being valued at more than $2,000, 
and under levy, the ordinary passed an order setting apart 
$2,000 of the proceeds of its sale to be invested in a 
home for the family. One Brown was appointed receiver 
to make the re-investment. He bought a place from Poul- 
lain for $2,500, paid from the money set apart by the ordi- 
nary $1,800, and gave a mortgage of the husband and wife 
on the place to secure the balance of the purchase money, 
which was to bear eighteen per cent interest. Mrs. John- 
son signed this mortgage, understanding that it bound only 
the excess over the homestead. Poullain has foreclosed his 
mortgage, and is proceeding to condemn the lot. If sold 
now it will not bring enough to pay the balance of the pur- 
chase money. The prayer is for injunction to stop the sale ; 
that the sale by Poullain to the receiver be declared illegal 
and void; and that the former account for the amount of 
exempted funds received by him, with interest, setting off 
the value of the use of the property by the family, ete. 
The injunction was refused and complainant excepted. 


M. W. Lewis & Son; E. C. Kinyesrew, for plaintiff in 
error, cited Code, §§2012-2015, 2529, 2333; 12 Ga., 195; 
31 Zb., 203; 59 Zb., 380; 57 7b., 207; 42 7b., 95; 45 76., 
621; 55 Zd., 383. 
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Cotumsus Hearn, for defendants, cited 55 Ga., 22; 
Code, $§2012, 3968, 3126, 3135, 3218; 13 Ga., 389; 18 Z., 
488; 56 7d., 94; 53 7b., 66; 55 7b., 622; 59 7b., 835. 


JACKSON, Justice. 


The receiver had no right to invest the homestead fund 
in property worth more than the fund would buy, and 
Pouilain, cognizant of all the facts, had no right to sell so 
as to encumber the homestead with a mortgage given by 
Johnson and wife. His claim is not purchase money in the 
sense of the constitution. Both parties, however, seem to 
have acted honestly, but with mistaken ideas of the law ; 
and the result is that both have equities which ought to be 
adjus'ed; and we think that the case is one peculiarly 
suited to the interposition and jurisdiction of courts of 
equity. The mortgage covers all the house and lot except 
the homestead estate therein ; it does not cover that, because 
Mr. and Mrs. Johnson had no right to bind that by the 
mortgage, and it does not appear that they tried to do so. 
So far as their interest in the house and lot is concerned, 
that is bound by the mortgage; and as they gave the mort- 
gage, they cannot deny their title, and the foreclosure, if 
they could, would conclude them. What, then, is their in- 
terest? The answer would seem to be, the house and lot, 
except the homestead part thereof. What is that part? 
The whole was estimated at, and bargained for at, and pur- 
chased at, the price of twenty-five hundred dollars. Eighteen 
hundred dollars of homestead money was paid for it ; there- 
fore the homestead part is eighteen twenty-fifths thereof. 
The remaining seven-twenty-fifths is not homestead, and as 
Johnson and wife have mortgaged it, and the mortgage has 
been foreclosed against them, and they cannot deny title, 
that title is in them. So that the mortgage covers seven 
twenty-fifths of the house and lot. Johnson also owns the 
reversion in the homestead—eighteen-twenty-fifths of the 
property—after the termination of the homestead estate by 
the extinction of the recipients of such an estate; and, 
therefore, the mortgage covers that, too. 
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The equities of the respective parties, therefore, would 
seem to be this: That eighteen-twenty-fifths of the house 
and lot is not subject to the mortgage so long as the home- 
stead estate remains in existence, so long as the family 
remains a family, but, that seven-twenty-fifths is subject at 
once, and the reversion in the eighteen-twenty-fifths will be 
when it comes into Johnson’s possession, or right of posses- 
sion, by the termination of the homestead. 

The property has depreciated in value. Probably it 
will not bring $1,800.00. Partition will be necessary— 
equitable partition especially appropriate; even more so, 
if possible, than in the case of Grimes et al. vs. Little et al., 
reported in 56 G@a., 649, where it was held, in the case of 
two trust estates having become blended, without fraud in 
either trustee, that a bill in equity would lie for such parti- 
tion. In the case at bar, equitable interference is more 
necessary, because not only partition may have to be made, 
and the property sold—the homestead fund reinvested 
somewhere—and Poullain, the vendor and mortgagee, be 
allowed by decree to hold his judgment of foreclosure open 
until the termination of the homestead interest, with the 
right then to make the balance of the money that may be 
due after seven-twenty-fifths of what the house sells for has 
been applied to the debt, or the chancellor may allow the 
ji. fa. to proceed at once to sell the seven-twenty-fifths 
interest, orso decree at the hearing—but the equities of the 
homestead claimants must be protected. 

So regarding the principles which equity will apply to 
the facts made by this bill substantially, we think that the 
chancellor erred in not granting the injunction, at least so 
far as the homestead is concerned, and also the reversion, 
because that cannot be touched while the family exists. 

The execution issued on the judgment of foreclosure 
should be stayed to that extent until equity can mould the 
decree in accordance with the principles above declared, 
and do justice to all parties, so far as justice under the 
change of values can be meted out. Of course, these 
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views are predicated upon the facts set out in the bill, and 
those facts are admitted to be true by the demurrer which 
was filed in resistance of the application for the injunction, 
and no answer or affidavit varying the case made was offered 
in evidence before the chancellor. Should they be varied 
in substance on the trial the equities may be different ; 
probably, however, the truth of the case is before us now, 
and we have endeavored so to consider and determine the 
principles controlling it as to make an end of it. 

Possibly, other parties ought to be made; if so, the com- 
plainant doubtless will be allowed to do so, in behalf of the 
minors interested—if substantial justice cannot be done 
according to equity without their being represented other 
than by their mother; and perhaps Johnson, also, should 
be make a party. But all these are premature considera- 
tions, which the parties will attend to as they are advised, 
and as the court shall direct. 

It is enough now to rule that the equity in the bill is 
sufficient to hold it in court fora final decree, and to require 
an injunction in the meanwhile. 

Judgment reversed. 


Go.psmirH, comptroller-general, ct al. vs. Toe Home In- 
SURANCE Company ¢é al. 


The act of 1869 provides that ‘‘ Whenever the existing or future laws 
of any other state of the United States shall require of insurance 
companies incorporated by this state, and having agencies in 
snch other state, or of the agents thereof, any deposit of securities 
in such state for the protection of policy-holders, or otherwise, or 
any payment for taxes, penalties, certificates of authority, license 
fees, or otherwise, greater than the amounts required for such pur- 
poses from similar companies of other states, by the then existing 
laws of this state, then, and in every such case, all companies of 
states establishing, or having heretofore established, an agency or 
agencies in this state, shall be, and are hereby, required to make the 
same deposit for a like purpose with the comptroller-general of this 
state, and to pay to said comptroller-general for taxes, fines, penal- 
ties, certificates of authority, license fees, and otherwise, an amount 

25 
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equal to the amount of such charges and payments imposed by the 
laws of such state upon companies of this state and agents thereof.” 

Held, that this act has no connection with the general tax laws of the 
state, but simply imposes upon foreign companies as a condition 
upon which they may do business here, the same burdens in the way 
of license taxes, etc., as the sta'es of their incorporation may have 
imposed upon Georgia companies as a condition of their doing busi- 
ness there. Thus construed, the act is a valid, constitutional law, and 
has not been repealed by the generai tax acts passed since. 


Constitutional law. Laws. Insurance. Taxes. Com- 
ity. Before Judge Hitryer. Fulton county. At Cham- 
bers. December 14, 1878. 


The general tax act of the state of Georgia for the year 
1878, directed that all home and foreign insurance compa- 
nies should “ pay 1 per cent. on all premiums in money or 
otherwise received by them.” The act of 1869 “to regu- 
late insurance business and insurance agencies in the state 
of Georgia,” contained a reciprocal provision, which is fully 
stated in the decision. The comptroller-general has been in 


the habit of collecting as taxes, since the passage of the 
reciprocal law, from New York companies 2 per cent., and 
from Pennsylvania companies 3 percent. In 1878 the Home 
Insurance Company, the Manhattan, the Westchester, the 
German American, companies incorporated under the laws 
of New York, and the Franklin, the Fire Association of 
Philadelphia, and the Insurance Company of North Amer- 
ica, all Pennsylvania companies, filed a bill to enjoin the 
collection of any greater tax than 1 per cent., upon the fol- 
lowing grounds : 

1. Because said reciprocal law had no application to them, 
as no Georgia company was engaged in business either in 
New York or Pennsylvania. 

2. Because if the assessment of 2 per cent. on New York 
companies and 3 per cent. on Pennsylvania companies were 
taxes, and collectible as such, then the reciprocal law was 
unconstitutional, as it prescribed a rule of taxation not uni- 
form upon the class taxed. 

3. Because if it was sought to regulate insurance business 
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through the taxing power of the state, the act was further 
unconstitutional, for the reason that taxation could only be 
for the purposes of revenue, ete. 

The chancellor granted the injunction prayed for, and the 
comptroller-general excepted. 


GarrretL, & Wricut, for plaintiffs in error, cited Story 
on Conflict of Laws, 32-38; 55 Il., 91; 8 Wallace, 1e8- 
181; 10 Jb., 567-578; Jb. 410; 23 N. J., 429; Code, 
§2848 ; 1 Bl. Com., 59-60. 


Jackson & Lumpkin, for defendants, cited as follows: 
Act of 1869 not apply, Potter’s Dwarris, 251, 255; Sedg- 
wick on Stat. and Const. Law, 191, 194. 205, 219 et seq., 
251 note, 253. Statute strictly construed (against common 
right, penal, special, against comity), Sedgwick, 279; 3 
Sumner, 384; 8 Ga., 30; 30 7b., 527; 40 7b., 687: 3 Otto, 
122. Act is repealed, acts 1877, p. 122; const. 1877, par. 
3, art. 12; acts 1877, p. 40; const. 1877, art. 7, par. 1 and 
2; 28 Ga., 80; 1 7b., 33. Act unconstitutional, (if a rev- 
enue act, title does not cover), const. 1868, art. 3, sec. 4, 
par. 5; 60 Ga., 404. Not uniform, ete., 13 Grattan, 767 ; 
31 N. J., 531, 543; Cooley’s Const, Lim., 496, 499, 502, 
515; 11 Mich., 347; Borroughs on Tax., 62; 23 La., 449; 
10 La. An. 398; 41 Zb., 434; 24 Jb, 112; 50 Ga., 543; 
60 7b., 598; 42 Zb., 600. Not for constitutional purpose, 
const. 1868, art. 1, sec. 27; const. 1877, art. 7, sec. 1, par. 
1; Borroughs on Tax., 509; Cooley’s Const. Lim., 487; 
Cooley on Tax., 67. 


Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants with a prayer for an injunction upon the allega- 
tions contained therein. On the hearing of the application 
the chancellor, after considering the same, the answer of 
defendants, and the affidavit filed therewith, granted the in- 
junction prayed for. Whereupon the defendants excepted. 
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It appears from the record that the comptroller-general 
of the state claims the legal right to assess and collect by 
execution, from the plaintiffs located in the state of Penn- 
sylvania, three per cent. on the premiums received, and two 
per cent. on the premiums received by the complainants 
located in New York, as a tax due to the state of Georgia 
for the year 1878, (that being the rate of taxation upon in- 
surance companies in each of those states respectively), the 
complainants doing business in this state. The comptroller 
general bases his right to assess and collect the aforesaid 
tax on the 5th section of the act of 1869, which is as fol- 
lows: 

** Whenever the existing or future laws of any other state of the 
United States, shall require of insurance companies incorporated by this 
state, and having agencies in such other state, or of the agents thereof, 
any deposit of securities in such state, for the protection of policy 
holders, or otherwise, or any payment for taxes, penalties, certificates of 
authority, license fees, or otherwise, greater than the amounts required 
for such purposes from similar companies of other states by the then 
existing laws of this state, then, and in every such case, all companies of 
such states establishing, or having heretofore established, an agency or 
agencies in this state, shall be, and are hereby, required to make the same 
deposit for a like purpose with the comptroller-general of this state, and 
to pay to said comptroller-general for taxes, fines, penalties, certificates 
of authority, license fees, and otherwise, an amount equal to the amount 
of such charges and payments imposed by the laws of such state upon 
companies of this state and agents thereof. 

**Srec. 6, That all persons violating the provisions of this act shall 
be liable to indictment, and, on conviction, shall be fined not less than 
one hundred dollars, nor more than five hundred dollars, at the discre- 
tion of the jury and court trying the same.” 

The act of 1869 is an act “to regulate insurance business 
and insurance agencies in the state of Georgia,” and pre- 
scribes the manner in which insurance companies of other 
states may be allowed to do business in this state, and makes 
the comptroller-general the agent of the state for that pur- 
pose. That act isa valid constitutional law, and has not 
been repealed. The word “tax,” or “ taxes,” as used in the 
5th section of it, has reference to the regulations of other 
states in allowing foreign companies to do business therein. 
Some of the states required a license tax to be paid asa con- 
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dition precedent to a foreign company doing business therein. 
Whatever was required by the laws of any one state, either 
the payment of a specified tax, penalty, license fee, certifi- 
cate of authority, or otherwise, to enable foreign companies 
to do business in that state, greater than the amounts re- 
quired by the then existing laws of this state, then the 
companies of such state secking to do business in this state, 
should be required to pay such tax, penalty, license fees, 
obtain sech certificate of authority, or otherwise, as was re- 
quired by the laws of the state in which said company was 
located. In other words, whatever burdens were i posed 
by the laws of any one state upon a Georgia insurance com- 
pany seeking to do business in that state. the same burdens 
should be imposed on the insurance companies of that state 
to enable them to do business in this state. The object and 
intention of the act of 1869, was to prescribe the terms 
upon which foreign insurance companies might do business 
in this state, and not to assess a tax upon said companies to 
raise revenue for the support of the government of this 
state. That we have given the proper construction to the 
act of 1869, is manifested by the repeated action of the 
general assembly of this state to the last session thereof, in 
levying a tax of one per cent. on all premiums received by 
said foreign insurance companies doing business in this state. 
It is true, the comptroller-general is made the agent of the 
state under the act of 1869, to regulate insurance business 
and insurance agencies in this state, in accordance with the 
provisions of that act, but he had no more power or au- 
thority, under that act, to assess and collect a tax against the 
complainants, as such insurance agent for the state, under the 
general tax laws thereof, than John Doe would have had if 
he had been appointed insurance agent for the state, instead 
of the vomptroller-general. The comptroller-general de- 
rives his power and authority to assess and collect taxes, and 
to issue executions therefor, under the general tax laws of 
the state, and not as the agent of the state to superintend the 
regulation of insurance business and insurance agencies in 
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this state under the provisions of the act of 1869. When 
foreign insurance companies have been admitted to do busi- 
ness in this state in accordance with the laws thereof, the 
duty of the comptroller-general, as the tax collecting agent 
of the state, will be best performed when he shall proceed 
to assess and collect from such companies the tax imposed 
on them by the general assembly of the state in the enact- 
ment of its general tax laws, and no more. There was no 
error in granting the injunction prayed for. 
Let the judgment of the court below be affirmed. 


Watsu vs. Coiquirr, governor. 


Where suit was brought on a bond against a principal and two sure- 
ties, and a demurrer to the declaration was fi ed by one of the sure’ 
ties, which was overruled, and an amendment offered by plaintiff 
allowed, this was not such a final adjudication as could be brought 
to this court by bill of exceptions.. The proper remedy would have 
been by exceptions pendente lite. 


Practice in the Supreme Court. February Term, 1879. 
Reported in the decision. 


Barnes & Cumminc; Mynatr & Howett; J. L. Brown, 
for plaintiff in error. 


R. N. Ety, attorney general; Z. D. Harrison ; Hopkins 
& Guenn, for defendant, cited (on motion to dismiss) Code, 
884250, 4254; 47 Ga., 676; 58 Zb., 460; Code, $4288; 8 
Ga., 317. 


Warner, Chief Justice. 


The plaintiff sued the defendants and declared against 
them as follows: “ The petition of Alfred H. Colquitt, 
who is governor of Georgia, and sues as such for himself 
and successors in office, for said state, showeth that Robert 
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A. Alston, as principal, of DeKalb county, Georgia, and 
Patrick Walsh, of Richmond county, Georgia, and George 
W. Adair, of Fulton county, Georgia, as his sureties, owe to 
and unjustly detain from, said state the sum of $5,000.00. For 
that, whereas, the said Alston had been elected to the office 
of public printer of said state, and, pursuant to the statute 
in such cases provided, he, the said Alston, as principal, and 
said Walsh and Adair, as his cureties, at Atlanta, in said 
state, on the 30th day of January, 1875 made and entered 
into a certain writing called a bond, to which they respect- 
ively signed their names and aflixed their seals (which said 
bond is here to the court shown), by which they bound 
themselves, their heirs, executors and adininistrators, jointly 
and severally, as follows: 


‘SratTe oF GeorGta—FuLtTon County : 

‘Know all men by these presents, that we, Robert A. Alston, as 
principal, and Patrick Walsh and George W. Adair, securities, are held 
and are firmly bound unto his Excellency, James M. Smith, governor 
of said state, and unto his successors in office, in the just and full sum 
of $10,000.06, for the full payment of which we bind our heirs, admin- 
istrators and executors by these presents, signed with our hands and 
sealed with our seals this 30th day of January, 1875. Now, the condi- 
tion of the above obligation is such, that whereas the said Alston was, 
on the 22d day of January, 1875, elected state printer by the general 
assembly of Georgia, to hold said office for and during the term pre- 
scribed by law: If the said Alston shall well and faithfully do and per- 
form all and singular the duties prescribed by the laws of Georgia 
appertaining to said office of state printer for and during the term for 
which he has been elected, then this bond or obligation to be void; 
otherwise, of full force and effect. 

‘ [Signed] R. A. ALSTON, 
Patrick WALSH, 

G. W. ADAIR. 
‘Signed, sealed and delivered in presence of W. B. Perry. 
‘Approved January 30, 1875. James M. Smiru, governor.’ 


“ Which said bond said defendants then and there deliv- 
ered to said James M. Smith, then governor of said state, 
and was by him in said official capacity approved and filed 
in the executive oftice of said state as required by law. 
Said Alston then and there, upon the delivery of said bond, 
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became the public printer of said state, but was not, under 
the law, required to enter upon the discharge of the duties 
thereof until the first day of the session of the general 
assembly of 1876, at which time it became his duty to print 
the laws, journals, and such bills, reports and other doeu- 
ments and papers as might be ordered to be printed during 
his term of office. 

“To enable the said Alston to carry out his contract with 
the state, as such public printer, the general assembly of 
1876 passed the following resolution : 


‘ Resolved, That the treasurer be, and he is hereby, authorized to ad- 
vance to the public printer the sum of $5,000.00 in part payment of the 
public printing for the present session of the general assembly.’ 


“In pursuance of which said resolution, the said Alston 
afterwards (to wit, on the 19th day of January, 1876,) 
received from the treasurer of said state, of the funds ap- 
propriated by law to the printing fund, the sum of $5,000.00, 
to be expended by him as said public printer in doing such 
printing as is required by law for said session of the general 
assembly. Yet, the said Alston has not, during his contin- 
uance in oftice, faithfully executed and performed the duties 
of his said office, as required of him by law, but has broken 
said bond and forfeited the same, in this, to-wit : 

“First. He has appropriated the said sum of $5,000.00 
so advanced him, of moneys belonging to the public funds of 
said state, to his own individual and private purposes, in 
violation of his contract and the law. 

“Second. He failed and refused, during his continuance 
in office as such public printer, to do the printing required 
by law of the general assembly of the year 1876. 

“Third. He has failed and refused to account to the 
proper authorities of said state for said sum of $5,000.00, or 
any part thereof, and has not rendered an account, on oath, 
of any public printing done by him, with the cost thereof, 
as required by law. 

“‘ By reason of which the said state has sustained damage 
to a large amount, to-wit: the amount of $10,000.00. By 
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reason of which said breaches the said writing obligatory 
became forfeited, and, according to the statute for such cases 
made, an action hath accrued to said state to have and de- 
mand of said defendants the amount last above stated. Yet 
the said defendants, although often requested so to do, have 
not as yet paid said sum of money above demanded, or any 
part thereof, to said plaintiff, or otherwise, according to said 
writing obligatory and conditioned ; but, to pay the same, 
have hitherto wholly refused, and still do refuse, to the 
damage of said state, as aforesaid. Wherefore process is 
prayed, ete., ete.” 

This declaration was filed at the September term, 1877, of 
DeKalb superior court, and duly served on defendants. 

At said September term, 1877, Walsh filed a demurrer 
to said declaration, alleging that the following allegations 
in said declaration are not sufficient in law for said plain- 
tiff to have his action against said defendant. Allegations 
as follows, to-wit : 

“First. He has appropriated said sum of $5,000.00 so al- 
lowed him, of moneys belonging to the public funds of said 
state, to his own individual and private purposes, in viola- 
tion of his contract and the law. 

“Third. He has failed and refused to account to the 
proper authorities of said state for said sum of $5,000.00, or 
any part thereof.” 

And alleging, further, as follows: “ That he, Walsh, is not 
bound by law to answer said allegations or counts, and this 
he is ready to verify. Wherefore said Walsh prays judg- 
ment, and that plaintiff be debarred from bringing or 
maintaining his aforesaid action on said allegations or 
counts. , 

“And defendant further says, that said declaration shows 
that the liability of this defendant, if any, was that of surety 
for the default of said Alston in his office of public printer, 
and that the cause of action set forth in said declaration, is 
not a breach of the duty of said Alston as public printer, 
but the failure of said Alston to account for a loan of 
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$5,000.00, made to him by plaintiff on the 19th of January, 
1876. Wherefore said defendant prays judgment, and that 
plaintiff be debarred from having or maintaining said action.” 

The following amendment to said declaration was, at the 
September Term, 1878, of said court, offered by the plain- 
tiff : 

“ Petitioner further showeth that, by reason of the breaches 
above set forth in the bond of said defendant as public 
printer, and by force of the statute in such cases made and 
provided, your petitioner is entitled to recover from said 
defendant, Alston, and his said sureties, the further sum of 
$3,000.00 as liquidated damages for the failure of said Al- 
ston to comply with the conditions mentioned in said bond.” 

Defendants objected to said amendment as adding a new 
cause of action, and said objection, and said demurrer being 
argued, the court passed the following order allowing said 
amendment and overruling said demurrer: 

“Counsel for the state having proposed to amend said 
declaration, and counsel for defendants objecting to the 
same on the ground that said amendment sets forth a new 
cause of action, it is ordered by the court that said amend- 
ment be allowed, and it is further ordered that the demurrer 
filed in this cause be overruled.” 

Whereupon Walsh excepted, and assigns as error— 
the overruling of said demurrer, and the allowing of said 
amendment. 

When the case was called for a hearing here, a motion 
was made to dismiss it, on the ground that it was prema- 
turely brought, according to the provisions of the 4250th 
section of the Code. The plaintiff sued the defendants 
jointly as it had the legal right to do, and to proceed against 
them jointly to a final judgment, notwithstanding the de- 
fendants might file separate defenses. The demurrer of the 
defendant Walsh, was a general demurrer to the whole 
declaration, as well as a special demurrer to certain specified 
portions thereof. The decision of the court was not a final 
disposition of the plaintiff's cause against the defendants 
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who were sued jointly, the plaintiff having the legal right 
to proceed against them to a final judgment, and, therefore, 
the defendant Walsh, so far as his separate defense by de- 
murrer was concerned, should have filed his exceptions to 
the decision of the court thereon pendente lite, and had the 
same certified and entered of record in the cause. Whena 
demurrer is sustained to a plaintiffs right to maintain his 
suit in court, asin the case of Sutherlin vs. The Under- 
writer's Agency, 53 Ga., 442, that is, so far, a final dis- 
position of the cause, and may be brought to this court by 
writ of error. In view of the facts of this case as disclosed 
in the record, the writ of error is dismissed as having been 
prematurely brought, with leave to the defendant, Walsh, to 
file his bill of exceptions pendente lite, and have the same 
certified and entered of record in the cause as provided by 
the 4250th section of the Code. 
Writ of error dismissed. 


Ditiarp e¢ al. vs. ELitineton, administrator. 
[This case was argued at the last term and the decision reserved. ] 


The verdict of the jury being unsupported by the evidence in respect 
to the amount found to be due by V. B. Ellington to S. C. Elling- 
ton, executor of W. B. Ellington, and it being impracticable for this 
court to ascertain the precise sum which should be written off, so as 
to let the verdict stand on the defendant’s writing off the same, a 
new trial must be granted—though there be no error of law ruled by 
the court on the trial. 


New trial. Before Judge Porrtr. Wilkes Superior 
Court. November Adjourned Term, 1877. 


Dillard e a/., as heirs at law of Violet B. Ellington, filed 
their bill against Ellington, her administrator, for account 
and settlement. The case made by the pleadings and evi- 
dence is fully reported in 57 Ga., 567. A new trial was 
there granted. 
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Since the case was returned to the superior court, com- 
plainants added the following exceptions to the report of 
the master in chancery: 

12. The master reports that on April 1, 1865, the estate 
of W. B. Ellington was indebted to Simeon C. Ellington, 
his executor, the sum of $17,280.85, and treats the same as 
a debt payable in good money. Complainants say that the 
whole of said debt originated from advances made by the 
executor during the period from January 1, 1862, to April 
1, 1865, and that such advances were made wholly in Con- 
federate money, and that only the value of said money at 
the time he advanced it should be credited to the executor. 

13. The master reports that up to April 1, 1865, Violet 
B. Ellington had received from the estate of her father, W. 
B. Ellington, $5,758.77 in excess of her sister, Ann E. 
Complainants say, that from the commencement of the 
executorship of S. C. Ellington, in 1848, to January 1, 1862, 
Violet B. only received in excess of her sister, Ann E., the 
following, to-wit: the sum of $3,058.00; and from January 
1, 1862, to April 1, 1865, only the following, to-wit : the sum 
of $837.00. 

14. That the master, in his account current of the actings 
and doings of Simeon C. Ellington, as executor, erred in 
not bringing forward the interest due on the notes of the 
estate in May, 1854, (that being six years from the date of 
his administration) and compounding 1t then, and not com- 
pounding the interest annually thereafter at six per cent. 
per annum. 

Complainants amend their sixth exception, and say that 
there was never any real balance in favor of the defendant 
as said executor until sometime during the year 1863, and 
immediately after the purchase by said executor of the said 
Confederate bonds; and any over-payment by said executor 
to said intestate before that time (if there was any such 
over-payment), was made out of funds of his testator’s estate, 
and not out of funds of his own, and are, therefore, no part 
of any claim that he can legally hold against the estate of his 
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said intestate. And complainants say further, that after said 
balance first originated, the said Ann E. was advanced more 
by the said executor than the said intestate. 

The defendant filed the following exceptions to the mas- 
ter’s report: 

Defendant, tendering issues of fact, makes the following 
exceptions to said report: 

1. Because the master erred in the second item of his report, 
in crediting the estate of V. B. Ellington with $5,841.00, 
and interest of $2,307.37, making in all $8,149.00 on 
account “of transactions since April 1, 1865,” the defendant 
is indebted to the said estate of Wm. B. Ellington the sum 
aforesaid ; when, in truth and in fact, said estate of W. B. 
Ellington was indebted to said S. C. Ellington, executor, in 
the sum of $1,341.36, principal, with interest on said sum 
six years to October 1, 1874, making, in all, $1,946.00, and 
interest from that time until final settlement of this bill. 

2. This defendant further excepts to the first item of the re- 
port, finding due this defendant $29,075.00 because the same 
is too small, and was arrived at upon an erroneous calcula- 
tion in this, because said master compounded interest for 
terme of less than six years, and deprived this defendant of 
interest upon a large amount of his expenditures by apply- 
ing the interest on the notes and other assets of the estate 
to extinguishing balances which were from time to time 
due him for investments and advances to the estate. 

3. Because no time was allowed him to re-invest the money 
which came to his hands belonging to the estate. 

Defendant also filed the following: 

Defendant admits that V. B. Ellington is only liable to 
him for one-half of the balance found in his favor as due 
from the estate of W. B. Ellington, assuming the balance 
found, $29,075.04, to be correct, and is only entitled to one- 
half that credit from her estate in the event the said sum 
shall be found to be the proper balance due, and also insists 
that V. B. Ellington is only entitled to one-half of the second 
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item of $8,149.50, assuming that to be correct, and consents 
that both items may be corrected accordingly. 

Exceptions to first item : 

1. Because the said master, as appears from his calcula- 
tion filed with his report, charged defendant with interest 
due upon the notes up to January 1, 1849, and capitalized 
the same, thereby increasing the same from the sum of $15,- 
387.23 to $17,381.38, thereby compounding interest against 
him from January 1, 1849. 

2. Because the master took the account erroneously, in 
this, that he, from time to time, extinguished the annual bal- 
ances in his favor by charging him with interest then due 
at such times upon the principal sum in his hands, upon 
which he was liable to account only on his final settlement 
and accounting with the complainant. 

3. Because the master allowed no reasonable time either 
for the investment of the funds of the estate, nor did he 
allow him to hold without interest the necessary annual ex- 
penses. That the erroneous principles of calculation, if 
corrected in the said first item, would show a balance in his 
favor of $37,211.00, instead of $29,475.00, if allowed a rea_ 
sonable time, to-wit : six months, for investments. One-half 
thereof is properly chargeable to V. B. Ellington, making 
the balance against her $18,605.10, instead of $14,537.82. 

4. Defendant excepts to second item in the report of the 
master, because if the sum found by the master be the true 
sum, only one-half the same should be deducted from V. B. 
Ellington’s indebtedness under the first item of the report. 

5. Defendant further excepts to the second item of the re- 
port, because none of the moneys advanced to V. B. Ellington 
in 1866-67 and 1868, by defendant as her agent, are credited 
to defendant, which amounts to $4,064.88, which appears 
by defendant’s answer by exhibit G., and by the return of 
defendant to the court of ordinary of Wilkes county, made 
in 1874. 

6. Defendant excepts to the fourth item of the report, on 
the ground of the excess of the receipts from the common 
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fund by V. B. Ellington over Ann E. Ellington, in charging 
said fund, principal and interest, at only $9,788.80, when in 
fact the excess of said common fund received by said V. 
B. Ellington was, as appears from the evidence before the 
master, $10,628.79. 

7. Defendant finally excepts to first, second and third items 
of the report and the final balance of the whole report, on the 
ground that when the report is corrected as above stated, 
the true amount due defendant by said V. B. Ellington from 
the estate of W. B. Ellington will be as follows: 


Balance on settlement of estate of W. B. Ellington due the 
defendant as the executor of W. B. Ellington, by V. B. 
Ellington, up to April 1, 1865, will be $18,605 10 
instead of $14,537.82. To which must be added the 
balance due executor since April 1, 1865. Instead of 
$4,189.81 being due said V. B. Ellington, there is due 
said S. C. Ellington 1,341 31 
Interest from October 10, 1868, when Y. B. E. died 697 24 
Balance on excess of amount drawn out of the common fund 
by V. B. Ellington, on the basis decided by supreme 
10,625 70 


Total dus ty V. BB. Bilbmmtee 600.006. sccsccececcssessces $31,272 35 
Which is subject to be credited by the amount due by S. 
C. Ellington as administrator of the estate of V. B. Elling- 
ton, which is, as per report, $3,155.70, leaving as a net bal- 
ance against said V. B. Ellington the sum of $28,116.59. 

The jury found the following verdict : 

“We, the jury, disapprove of each and all complainants’ 
exceptions to master’s report submitted to us, and approve 
of each and all the defendant’s exceptions to said report 
subinitted to.us at this November adjourned term, 1877, and 
sustain the report as amended. 

Wma. R. Cattaway, Foreman.” 

Complainants moved for a new trial. It was refused, 
and they excepted. 


S. H. Harpeman; Sam’i Lumpxin; W. G. Jonnson 
Jno. C. Reep, for plaintiffs in error. 


R. Toomss; W. M. & M. P. Rezsg, for defendant. 
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Harpes ¢¢ al. vs. Harpes. 
Jackson, Justice. 


When this case was before this court before, we held— 
57 Ga., 567—that the jury had made their calculation upon 
an erroneous principle, and laid down the rule in the 11th 
head-note, and the explanation thereof in the opinion of 
Justice Bleckley, by which the caleulation should be gov- 
erned. It appears from the verdict itself, and the exceptions 
of counsel for defendant to which it refers, and which it 
sustains, that this rule was not adhered to, and thus that the 
verdict is against the law and the evidence ; and injustice, 
according to our view, has been done complainants. 

On this ground we reverse the judgment and award a 
new trial. 

Judgment reversed. 


Harps ef al. vs. Harpss. 
One from whose hands property of an estate has been wrongfully taken, 
may bring trover for its recovery against the tortious holder, al- 


though there has been no administration. 


Trover. Actions. Before Judge Grson. Dawson Su 
perior Court. September Term, 1878. 


Reported in the decision. 


Wier Boyp, for plaintiff in error, cited 21 Ga., 433; 57 
Lb., 218; Code, §$1774, 3027, 2246, 2486; 2 Bouv. L. Dic., 
590, §18. 


M. G. Boyp; Bisnor & Jounson, for defendant. 
Warner, Chief Justice. 


This was an action of trover brought by the plaintiff as 
the widow of Charles Harpes, deceased, against the defend- 
ant, to recover the possession of a certain described horse, 
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which the plaintiff alleged the defendant unlawfully and 
violently took from her possession and detained. It was 
admitted that no administration had been granted upon 
the estate of plaintiff's deceased husband. On motion of 
defendant, the court dismissed the plaintiff's action on 
the ground, as stated in the bill of exceptions, that the plain- 
tiff could not sue for and recover the property without the 
same had been set apart for her twelve months’ support, or 
administration had been granted on her deceased huskand’s 
estate. Whereupon the plaintiff excepted. 

The mere possession of a chattel, if without title, or 
wrongfully, will give a right of action for any interference 
therewith, except as against the true owner, or the person 
wrongfully deprived of possession: Code, §3027. If the 
plaintiff had sued for the horse asa part of the estate of her 
deceased husband, then a grant of administration on his. 
estate to her would have been necessary to have entitled her 
to recover, but she declared against the defendant as a 
wrong-doer, upon her own possession of the property sued 
for. The dismissal of the plaintiff's action was error. 

Let the judgment of the court below be reversed. 


KNEELAND ef al. vs. Tue State or GEORGIA, 


. When defendant put in a special plea of misnomer, and that issue 
being found against him by a jury selected for that purpose, then 
pleaded not guilty without any motion in regard to the trial on the 
special plea, and was found guilty on the plea of not guilty before 
another jury: 

Held, that it is not competent to incorporate in the motion to set aside 
the latter verdict and grant ‘a new trial thereon, exceptions which 
apply to the trial of the special plea. 

. Where defendant demanded jury trial under the acts creating and 
regulating proceedings in the city court of Atlanta, passed prior to 
the constitution of 1877, and a jury under those acts was given him, 
and he went to trial, without objection, before them—being a jury of 
five men stricken from a panel of twelve, under the laws of that 
court so made before the constitution of 1877: 

Held, that on a motion for a new trial on the ground that the said con- 

26 
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stitution of 1877, by the 18th section of the 6th article thereof, pro- 
hibits a jury of less than twelve in the city courts of this state, the 
defendant will not be heard to make objection to a jury so demanded 
by himself, especially after trial and verdict—said provision of the 
constitution not being intended to operate upon the then existing 
machinery of the city courts until some other machinery be pro- 
vided by law. 

. Inasmuch as the Code, section 4545, which renders competent and 
compellable to testify against others on trial, persons participating 
in the gambling offenses therein mentioned, expressly provides that 
‘*nothing then said by such witness shall at any time be received or 
given in evidence against him in any prosecution against the said wit- 
ness except on an indictment for perjury,” therefore, no witness so 
testifying truthfully can criminate or tend to criminate himself, 
and the said section of the Code is not annulled by the 6th paragraph 
of the 1st article of the constitution of 1877. 

. The cases of Bronk vs, The State and Cody vs. The State, are controlled 
by the principles decided in the second and third head-notes in the 
case of Kneeland vs. The State. 


Criminal law. Practice in the Superior Court. City 
Courts. Constitutional law. Witness. Evidence. Before 
Judge Cirarx. City Court of Atlanta. June Term, 1878. 


Kneeland, Cody and Bronk were respectively tried for 
keeping a faro table. They demanded jury trials. The 
usual jury in the city court was empaneled, viz: twelve 
jurors, from whom the state and defendant struck until five 
were left asa traverse jury. Each of them was found guilty, 
moved for a new trial, and on its refusal each excepted. 
The cases were argued together in the supreme court. For 
the other facts see the opinion. 


Hopkins & G tenn, for plaintiffs in error, cited (on jury) 
const. 1877, art. 6, par. 1, sec. 18. On evidence, const. 1877, 
art. 1, par. 6, sec. 1; 40 Ga., 688; 54 7b., 156; 1 Gr. Ev., 
451 and notes; 4 Wend., 229; 8 7d., 595; 11 Iowa, 469; 1 
Caldw., (Tenn.) 146; 2 Mete., (Ky.) 387; 6 Gratt., (Va.) 
481. 


Howarp Van Epps, solicitor city court, for the state, 
cited (on evidence) Code, §§5224, 3854, 3814 ; const. 1877, 
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art. 1, sec. 1, par. 6; Code, §4545; 14 Ga., 255. On the 
jury, 5 Ga., 205; 19 Zb., 629; 51 Jb. 264; Code, $5124; 
Cobb’s Dig., 1121; const. 1877, art. 6, sec. 4, par. 1; 25 
Ga., 222. 


JACKSON, Justice. 


These three cases were argued together before us, the 
same questions substantially being made in each of them. 

1. One of the defendants filed a plea of misnomer in 
abatement, the issue was found against him, then he pleaded 
not guilty, he was found guilty, thereupon he made a mo- 
tion for a new trial and to set aside the verdict of guilty, 
which was found by a jury other than the jury which passed 
upon the special plea, and in the motion to set aside this 
latter verdict and to grant a new trial on that issue, he in- 
corporated exceptions in regard to the trial of the special 
plea. 

It is too late for him to except to those proceedings, and 
his objections thereto will not be considered after pleading 
not guilty, and trial and verdict of guilty. Bird vs. The 
State, 53 Ga., 602. 

2. The act in regard to practice in the city court of At- 
lanta, does not require a trial by jury; but if a defendant 
wants a jury, it is his privilege to demand it. In this case 
he did demand a jury, and the act provided only for a jury 
of five men, to be stricken from a jury of twelve. This act 
was passed prior to the constitution of 1877, which by the 
18th section of the 3d article thereof, prohibits a jury of 
less than twelve men. After trial before the jury of five 
and conviction, the defendants moved for a new trial on the 
ground that they were not tried by twelve men—the trial be- 
ing had subsequently to the constitution of 1877 going into 
effect by ratification thereof by the people. No law had 
been passed by the general assembly to carry the constitu- 
tion into effect by any practical machinery providing for a 
jury of twelve men ; so that when the defendants demanded 
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jury trial, they will be understood to have demanded that 
sort of trial by jury, which, and which only, the court could 
give them, and when they had their rights passed upon by 
such a jury of their own seeking and choosing, and the issue 
was found against them, it would be to allow them to spec- 
ulate upon the chances of a trial they themselves sought, if 
they were then permitted to object to the jury which they 
themselves had demanded should try them, and which 
did try them by their free choice. We do not indeed think 
that the constitution of 1877 was intended to upset and 
annul the law of practice in the city courts until some 
other law was passed to take its place. If so, the framers in- 
tended to suspend all trials by jury therein until the gen- 
eral assembly should meet and enact another law; and as 
the first meeting of the general assembly was by the con- 
stitution itself fixed for November, 1878, they would have 
intended to stop criminal trial in the city courts for some 
fifteen to eighteen months. Nosane man believes that such 
was the object had in view. The true intent and spirit there- 
of was that the general assembly should provide for juries 
of twelve men, and until that was done the old machinery 
should work on. 

However that may be, these defendants demanded trial 
by these five men ; they got the sort of trial they asked for ; 
and they will not be heard, after conviction, to complain of 
what they not only acquiesced in, but insisted upon as a legal 
right. See 5 Ga.,205;19 Ga., 623; 51 Ga., 264. Code, 
$5124. Cobb’s Digest, p. 1121; art. 6, sec. 4, par. 1, consti- 
tution of 1877, and 25 Ga., 222, cited by counsel for de- 
fendant in error. 

3. It was objected further that the court erred in com- 
pelling other gamblers to testify, over their objection, be- 
cause it tended to criminate them; and the constitution of 
1877 was again invoked: Art. 1,sec. 1, par. 6, which reads 
that “no person shall be compelled to give testimony tend- 
ing in ary manner to criminate himself.” Article 5, of the 
amendments to the constitution of the United States, is not 
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quite as strong in words, but is tothe same effect. It reads 
that “no person shall be compelled in any criminal ease to 
be a witness against himself.” The answer to both is verv 
simple and that is, that it does not and cannot tend to crimi- 
nate the witness in case of the gambler swearing, because 
the statute expressly enacts that his evidence shall never be 
used againsthim. Section 4545 of the Code of Georgia, 
expressly enacts that “on the trial of any person for offend: 
ing under sections 4538, 4540, 4541, 4542 and 4544, of 
this division, (offenses against gambling) any other person 
who may have played and betted at the same time or table, 
shall be a competent witness, and be compelled to give evi- 
dence ; and nothing then said by such witness shall at any 
time be received or given in evidence against him in any 
prosecution against the said witness except on an indictment 
for perjury, in any matter to which he inay have testified ” 
It is difficult then to see how that which can never be used 
against him can tend in the slightest degree to criminate 
the witness. Therefore the court was right to compel him 
to testify. See 14 Ga., 255; Code §§3814, 3854, cited by 
counsel for defendant in error. 

Ou the whole case, there appears from the evidence to be 
no doubt of the guilt of these defendants, and after a fair 
trial they have been found guilty by a jury of their own 
choice; that verdict snould therefore stand, and the city 
court was right in overruling the motion to set it aside and 
grant a new trial. The judgment is therefore affirmed. 

Judgment affirmed. 


Warts vs. Crane et al. 


The admission by defendant in his testimony, that he bought of plain- 
tiffs the articles set forth in the account sued on,the price being 
attached to each article, establishes prima facie the correctness of the 
account. If the amount sued for is too large by reason of payments 
made, the burden of proving the same is on the defendant. 


Evidence. Contracts. Onus probandi. Before Judge 
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Bartierr. Pike Superior Court. April Adjourned Term, 
1878. 


Crane e¢ al. sued White on an open account. The jury 
found for defendant. Plaintiffs moved for a new trial on 
the following, among other grounds : 

1. Because the verdict was contrary to law and the evi- 
dence. 

2. Because the court refused to charge, that “if the evi- 
dence on the part of the plaintiffs showed that the defendant 
bought and received the goods, and has not paid for them, 
then the burden is upon defendant to show what amount he 
has paid, if any, before he is entitled to a credit.” 

The motion was granted, and defendant excepted, 

For the other facts, see the decision. 


Hunt & Taytor, for plaintiff in error. 


No appearance for defendants. 
Warner, Chief Justice. 


The plaintiffs sued the defendant on an account for 
$216.15, and, on the trial of the case, the jury found a ver- 
dict for the defendant. The plaintiffs made a motion fora 
new trial on the grounds therein stated, which was granted, 
and the defendant excepted. 

The plaintiffs introduced the defendant as a witness to 
prove their account, who stated that he bought of the plain- 
tiffs the articles of the account sued on; that he had a run- 
ning account with them for years; that he still owed them, 
but did not know what amount; had made payments on the 
running account at divers times, but did not know what 
amounts; did not think he owed them as much as the 
account sued on. The price of the articles contained in the 
account was affixed to each item, and when the defendant 
admitted that he bought of the plaintiffs the articles of the 
account sued on, of which the price of the articles was a part 
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thereof, he must be understood as admitting that the account 
as it stood was correct, at least in the absence of any statement 
from him to the contrary. If he had paid any part of the 
account, that was a matter of defense for him to have shown. 

In view of the evidence contained in the record, we will 
not interfere with the discretion of the court in granting a 


new trial. 
Let the judgment of the court below be affirmed. 


More@an vs. Marsuatt ef al. 


1. In an action of ejectment, an equitable plea by some of the defend- 
ants (the widow and children of a deceased person) to the effect 
that trust funds of theirs were invested by the administrator in im- 
proving the premises in dispute, which premises belonged to him 
individually, and that he put them in possession under an agreement 
to hold, free of rent and as security for said funds, and that pending 
such possession he conveyed to the plaintiff, who took with notice 
of their rights, and praying for a sale, and that the proceeds be first 
applied to the payment of their debt, is not demurrable. 

. The infancy of some of the beneficiaries is no obstacle to thus pur- 
suing the trust funds. 

3. On the trial of the issue made by said plea, it was competent to 
prove by parol the fact that the proceeds of the sale of the estate of 
the first husband and father were invested in said house and lot by 
his administrator, without producing letters of administration or 
record evidence of a legal sale thereof—the controlling and im- 
portant question being, not whether the trust fund got into this 
property in dispute legally and regularly, but only whether a trust 
fund of these defendants got there at all, and knowledge thereof in 
the plaintiff. 

. To show such knowledge in the plaintiff when he took the deed 
from the trustee, it was competent to prove by the trustee that it was 
then agreed between the plaintiff and himself that plaintiff was to 
hold the deed subject to and incumbered with the payment of the 
amount of the trust fund expended in the erection of said house. 
Whilst the entire charge of the court in respect to specific perform- 
ance, was hardly applicable to the case made by the pleadings and 
evidence, yet the main and important issues in regard to the use of 
the trust fund in the erection of the house, and the right of the de- 
fendants to trace it therein, and knowledge, actual and constructive 
thereof in the plaintiff, were submitted to the jury substantially in 
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the charge, their verdict thereon is fully sustained by the evidence 
and the law, and the decree under the finding should therefore 
stand. 


Ejectment. Pleadings. Infancy. Evidence. Admin- 
istrators and executors. Trusts. Newtrial. Before Judge 
Hittyer. DeKalb Superior Court. September Term, 1878. 


Morgan brought complaint for land against Marshall. 
The last deed in his chain of title was from Jno. N. Pate 
to him. S.J. Marshall and two minors named Buse were 
made defendants on their own motion, and a guardian ad 
litem appointed for the latter. 

These three defendants filed an equitable plea alleging 
that plaintiff, with full knowledge that John N. Pate had 
invested $780.00 belonging to a trust fund, of which defend- 
ants were beneficiaries, in improving said premises, accepted 
a deed from Pate to said premises to secure an indebtedness 
from said Pate to said plaintiff, after having been in- 
formed of the claim of defendants in said premises, and 
with the understanding that such deed was subject to such 
claim; that defendants are heirs at law of Joseph Buse, de- 
ceased ; that said Joseph left an estate valued at $2,000.00 ; 
that Pate administered upon said estate and used the funds 
of said estate in building the house and improving said 
premises to the extent of $780.00, or other large sum ; that 
said improvements were completed in the early part of 
1872, and that the defendant, S. J. Marshall, went into the 
possession thereof with the understanding that she was to 
pay no rent and receive no interest from said fund, but that 
said premises were to be a security to defendants for the 
funds which came into the hands of said Pate ; that defend- 
ants were in the possession of said premises when the deed 
was executed by Pate to plaintiff; that Pate has never 
refunded the amount so invested, or any part thereof, and 
that said premises are subject to their claim. Prayer: 
that a decree may be had directing the sale of said property 
and the payment to defendants of $780.00, they being will- 
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ing to let the interest be set off against the use of said 
premises. 

The jury found that the place be sold, that $780.00 be 
applied to defendants’ claim, and the balance be paid to 
plaintiff. Plaintiff moved for a new trial on the following, 
among other grounds : 

1. Because the court erred in refusing to strike defend- 
ants’ equitable plea upon plaintiff's motion, for want of 
equity. 

2. Because the court erred in permitting John N. Pate, 
a witness for defendants, over defendant’s objection, to tes- 
tify that he acted as one of the administrators of Joseph 
Buse, deceased, in selling two lots belonging to said deceased, 
in the town of Monroe, Walton county, and holding him- 
self accountable for the proceeds to the wife and children, 
made a contract with her to invest the same. 

3. Because the court erred in permitting John N. Pate 
over the objection of plaintiff, to testify “that at the time 
he (Pate) made said deed to Morgan, it was agreed between 
him and Morgan that Morgan was to take said deed and 
hold it subject to and incumbered with the payment of the 
amount he (Pate ) had expended in the improvement of 
said property out of the funds of Buse’s estate to Mrs. 
Buse and her children.” 

The court stated to the jury that such evidence could not 
graft a trust on a deed, but was only admitted as tending to 
show notice to plaintiff. 

4. Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled and the plaintiff excepted. 


Cottier & Cottier; L. J. Winn, for plaintiff in error, 
cited (on evidence of administration) 21 Ga.. 127; 14 Zb., 
185; 22 /b., 24; 2 Gr. Ev., 338. As to minors, Perry on 
Trusts, $$128, 606; Code, §§2333, 3163. On equities, 57 
Ga., 83. 
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Canpter & Tuomson, for defendants cited (on the plea) 
Code, §§3082, 3562, 2316 and references ; 38 Ga., 631. On 
evidence, Code, §2317 and references; 39 Ga., 479; 25 
Tb., 408. 


JACKSON, Justice. 


If a bill in equity, regularly filed, would have entitled 
the defendants to relief, then this plea setting up the same 
facts or grounds for equitable interference will accomplish 
the same thing at law. Code, §§3082, 3562. 

The facts set up are in substance, that Pate put the trust 
money of these defendants into this house and lot to a cer- 
tain amount; that Morgan knew it when Pate sold him the 
house and lot to secure a debt he individually owed Morgan, 
and took the title with the understanding and agreement, 
on his part, that these cestuz que trusts were to be first paid 
their debt. If these facts are true, in our judgment they 
show such an equity against Morgan as to prevent him from 
recovering the house and lot—it being in the possession of 
the cestui que trusts at the time he bought, and in their 
possession to hold for the interest of their money in it, and 
until they were paid. Morgan thus knew that while Pate 
had the legal title, the cestuz que trusts held an equitable 
title to an important share of it, and he bought in subser- 
viency to that equitable interest. Code, §§2316, 2329; 38 
Ga., 631. So that, in our opinion, the plea ought not to 
have been stricken. 

2. We cannot see why the infant beneficiaries could not 
join with their mother and follow this trust fund into this 
land and have it subjected to their debt. The court will 
see to it that their rights are preserved, and the guardian 
ad litem has been appointed to protect their interests in the 
premises. 

3. It is not of consequence whether the trust fund of 
these parties got regularly and legally into this house and 
lot. The important question is, did their trustee put it 
there, or did their money get there in any manner? Was 
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it there in that house and lot? and did Morgan know it? 
Therefore, it was not necessary to produce Pate’s letters of 
administration at all, but parol evidence was legally admit- 
ted to show that he held the money of this woman and these 
minors, and had put it in this house and lot for their ben- 
efit, and to give them a home in lieu of that their husband. 
and father left them, and which he had sold. To trace such 
funds in all the ramifications of trade, and to subject the 
property into which it passes is peculiarly the province of 
equity, and proof by parol is indispensable to the end in 
view and the relief sought. Code, §2317; 38 Ga., 631; 
Code, §§2333, 3152. 

4. To subject this property as against Morgan, it was ab- 
solutely necessary to complicate him with the illegal con- 
duct of Pate by showing that when he bought from Pate 
he knew that trust funds were in the house, and that these 
funds belonged to these cestui que trusts. Hence, the agree- 
ment between Pate and Morgan, at the time of their trade, 
was admissible, and it was admissible to show it by parol 
proof from Pate, which showed that Morgan knew all about 
the fund, if Pate was to be believed, and that was for the jury. 

5. The charge of the court is in the main correct, and 
though that in respect to specific performance, may be re- 
garded as not applicable to the case under the facts proven, 
yet the equity in regard to the rights of the defendants to 
trace their money in the property is clear—the evidence is 
sufficient, if believed, to support it abundantly—the jury 
did believe it—the presiding judge is satisfied with their 
finding—and under our repeated rulings, in such cases, we 
do not feel at liberty to interfere. The decree to the effect 
that the house and lot be sold, and that these beneficiaries be 
first paid, and then the balance of the proceeds be applied to 
the debt of Morgan, is the equity of the case applied to the 
facts found by the jury; and the judgment is therefore 
affirmed. 


Judgment aflirmed. 
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Woop vs. Tue Strate or GrEorGIA. 


In a trial for fornication and adultery, for a witness to state that he 
knows defendant is a married man by reputation, and that he has a 
family of children, without more on that point, is not sufficient to 
support a verdict of guilty. 


Criminal law. New trial. Before Judge Grice. Bibb 
County. At Chambers. July 30, 1878. 


Reported in the decision. 


Jno. L. Harpeman, for plaintiff in error, cited 51 Ga., 
258; 53 16., 574; Supplement to 33 Ga., 56; 50 7b., 151; 
11 7b. 52; 2 What. Am. Cr. L., §$2662, 3008; 20 Ga., 
442; 17 Zb., 356; Hopkins’ Penal Code, $1366; 2 Ga., 
579; 44 Jb., 450. 


C. L. Barrtert, solicitor-general; R. W. Parrerson, for 
the state, cited 1 Bish. on Mar. and Div., $§408, 545, 485, 


490, 502; 2 Zb., §§612, 647; Code, $3008; Bish. on Stat. 
Crimes, “ Adultery,” ; 23 Ga., 579; 25 7b., 477: Phillips 
on Ev., 289, note 298; Hopkins’ Penal Law, 1366; 2 Gr. 
on Ev., $§40-44. 


Warner, Chief Justice. 


The defendant was indicted in the county court of Bibb 
county for the offense of “adultery and fornication,” and 
upon his trial therefor was found guilty. The defendant 
presented his petition to the judge of the superior court for 
a certiorari, in which the evidence was set forth, the de- 
fendant alleging therein as error that his conviction was 
contrary to the evidence, and contrary to law. The judge 
refused to sanction the certzorarz, and the defendant ex- 
cepted. 

The main ground of alleged-error insisted on here was 
that the evidence in the record was not sufficient, under the 
law, to prove that the defendant was a married man. The 
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evidence upon that point was as follows: “The defendant 
is a married man; I know this by reputation; he has a 
family of children.” Whether the defendant was a married 
man at the time the alleged offense was committed was the 
fact to have been proved by the state. The marriage of the 
defendant could have been proved by his own confession, 
or that he was living with another woman who was reputed 
to be his wife, or, if separated from her, that they had co- 
habited together as man and wife; but proof of mere repu- 
tation, unsupported by that of cohabitation, is by itself in- 
sufficient to establish a marriage. 1 Wharton’s Law of Ev- 
idence, 104, §84. In cases of adultery or criminal conver- 
sation with the wife, proof of the marriage may be made 
by general reputation and the parties living together as man 
and wife. Code, $3008. The defendant may at some period 
of his life have been a married man and had a family of 
children, but it does not necessarily follow that he must 
have been a married man at the time the alleged offense was 
committed ; he may have been a widower at that time. For 
a witness to state that he knows the defendant is a married 
man by reputation, without stating some woman to whom 
he was reputed to have been married, and with whom he 
cohabited, does not make an issue which the defendant can 
very well meet. If the defendant had been, or was, cohab- 
iting with a woman who was reputed to be his wife, and 
had a family of children which he claimed to be his, that 
would be evidence of marriage by reputation, and as the 
law contemplates. In view of the evidence disclosed in the 
record, the refusal to sustain the certcorarz was error. 
Let the judgment of the court below be reversed. 


_ 


Cxiark vs. Cassipy, administrator. 


1. In trying an action of trover and bail, it matters not when the goods 
were converted by the defendant,'if the conversion was made any 
time within the statute of limitations. 

2. One claiming the goods of an intestate by marriage, the burden is 
upon him to show the marriage. 
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. Under our Code, section 3749, in all civil cases the preponderance 
of testimony is considered sufficient to produce mental conviction, 
and that preponderance is for the jury to determine, not from the 
mere number of witnesses on the respective sides, but from interest, 
opportunity and general deportment and manner of testifying, and 
all other circumstances affecting credit. As a general rule, in civil 
cases, the court should not lay stress upon doubts which may exist 
of the proof of a particular fact ; it is enough that the evidence 
preponderates to satisfy the jury of the existence and truth of such 
fact. 

. Whilst a divided reputation that parties are husband and wife is not 

so strong as an undivided reputation thereof, yet each kind is evi- 
dence for the jury to weigh, and it is error to charge that if the rep- 
utation be divided, it is of little or no weight. 
When a marriage has been proved, the relation is presumed to exist 
until evidence of its dissolution by divorce or dcath, and the party 
asserting the dissolution must prove it. Knowledge of the former 
marriage by the innocent party to the second marriage, is not requi- 
site to render void the second marriage. 

. A verdict of divorce rendered in 1866, is not sufficient to authorize 
the guilty party to marry again, without the production of proof of 
a decree of the court establishing the right to marry again. 


Trover. Title. Evidence. Husband and wife. Pre- 
sumptions. Newtrial. Before Judge Harpen. City Court 
of Savannah. November Term, 1878. 


Cassidy, as administrator of Mary E. Shaffer, brought 
bail trover against Clark for certain described personalty. 
Defendant maintained that the deceased was his wife; that 
she died intestate and without debts, in 1877, leaving him 
sole heir; and that he therefore had title to the property. 
He also plead specially, that he was not in possession at the 
time proceedings were begun against him. There was no 
dispute as to the fact that Clark and intestate lived together, 
and that he remained in possession of the property after her 
death ; but the evidence was conflicting as to whether they 
were married ; reputation in the neighborhood was resorted 
to, and this also was conflicting. The jury found for the 
plaintiff $500.00. Defendant moved for a new trial on the 
following, among other grounds : 
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1. Because the verdict was contrary to law and the 
evidence. 

2. Because the court failed to submit to the jury any 
instructions in regard to the issue made by the special 
plea. 

8. Because the court charged, in effect, that the onus of 
proving the marriage was on Clark. 

4. Because the court (after stating that the onus at the 
outset was on plaintiff,and that after proof of adminis- 
tration and possession in intestate at death, the onws was 
shifted to defendant) charged as follows: “The proof of 
the marriage must be such as to satisfy your minds. In 
case you are unable to make up your minds, after having 
heard the testimony and the arguments and consulting 
among yourselves, and still have such doubts that you can- 
not determine what to believe, such doubts must be given 
against the marriage,and you must find for the plaintiff, on 
the ground that Clark would not, in that case, have sustained 
the onus which was upon him to prove his defense. I do 
not mean that if you merely consider the marriage as sub- 
ject to doubts you should find for the plaintiff—most cases 
are liable to doubts,—but only in case the doubt is such that 
you cannot make up your minds. If, after having heard 
the testimony and arguments and consulting among your- 
selves, you shall arrive at any belief, even though not free 
from doubt, that belief should be your verdict; but if you 
shall not be able to torm a belief, the doubts which prevent 
the formation of the belief are to be given against him on 
whom is the onus of establishing the fact—the onus being 
on Olark in this case to establish his marriage.” 

5. Because the court charged as follows: “So with repu- 
tation, if the reputation is divided, some witnesses testifying 
that they believed them man and wife, and others that they 
did not, then reputation is of very little or no value to 
prove marriage. By divided, I do not mean equally divided. 
If a great many witnesses testified that they believed the 
parties to be man and wife, and a very few testified that 
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they did not consider them man and wife, you must con- 
sider their opportunities of judging, and if the reputation 
is really divided, and if so, in such a case reputation could 
not prove marriage. 

6. Because the court charged as follows: “If there was 
a marriage between Clark and the deceased, that is the form 
of a marriage, and either party had a husband or wife, as 
the case may be, living at the time, then such marriage 
would be void; and it can make no difference whether he 
or she knew it or not, that marriage would be void; and 
the plaintiff in this case could recover the property if 
there was no other marriage that was lawful. 

The motion was overruled, and defendant excepted. 


R. R. Ricuarps, for plaintiff in error. 
A. P. & S. B. Apams, for defendant. 
Jackson, Justice. 


1. It is wholly immaterial when the goods were converted 
by the defendant, if it was done within the statute of limi- 
tations, and about that the record discloses that there is no 
dispute. Clark was in possession after intestate’s death, 
and converted the effects sued for within the statute. 57 
Ga., 407. 

2. The burden in our judgment was upon Clark to show 
his marriage to the intestate, as his claim to the goods rested 
entirely upon that allegation being true. The articles were 
in her possession-—in her house—when she died ; and that 
fact, with the letters of administration and conversion by 
defendant, cast the onws upon him of showing title. He 
claimed title from the intestate by virtue of being her hus- 
band and heir, and that she owed no debts, and his is the 
burden to show that title by producing proof of the mar- 
riage. This may be done by record evidence, or by wit- 
nesses who saw the ceremony performed, or heard the con- 
tract of marriage solemnized, or by such circumstances as 
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the act of living together as man and wife, holding them- 
selves out to the world as such, and repute in the vicinity 
and among neighbors and visitors that they are such, and 
indeed all such facts as usually accompany the marriage re- 
lation and indicate the factwm of the marriage. The evi- 
dence in each case is for the jury; the fact to be established 
is, did that relation exist at the death of this woman? and 
this, of course, pre-supposes that at sometime or other the 
contract of marriage was entered into and legally made. 1 
Bish. on Marriage & Divorce, sections 247, 248, 266, 501— 
540; 1 Greenleaf’s Ev., 105; 2 /b., 461, 464; Shelford 
on Marriage & Divorce, marg. p. 99; Reeve’s Dom. Re- 
Jations, marg. p. 60; Dillon vs. Dillon, 60 Ga., 204. Code 
81701. 

3. Under the Code, the preponderance of evidence is 
consil:red sufficient to produce mental conviction in civil 
eases, 2nd that is for the jury to determine. To determine 
it they may survey the whole field, the number of witnesses 
to a fact on either side, opportunity of knowing, general 
deportinent, manner of testifying, and any other cireum- 
stances tending to throw light on the credit of the several 
witnesses. In civil cases, the court should not lay stress 
upon doubts which may exist of the proof of particular 
facts. It is enough if the evidence satisfies the jury of the 
truth of the existence of the facts testified to, by the weight 
or preponderance of it. Code, $3749. 56 @a., 170. 

4. The reputation that parties are husband and wife ex- 
isting in the neighborhood where they live, without any 
division of opinion at all, is certainly more conclusive, or 
rather, stronger evidence of the fact that they had contracted 
marriage, than where that reputation is divided; yet it is 
all for the jury to consider and weigh, and the court ought 
not to charge broadly that if it be divided, such reputation 
is of little or no weight. It might be so divided in the opin- 
ion of the jury of the number, character, deportment, inter- 
est, manner of testifying, and opportunities of knowledge in 
the witnesses, that the weight would be overwhelming. Jt 

27 





SUPREME COURT OF GEORGIA. 


Cassidy, administrator, vs. Clark. 


is for the jury to weigh it without intimation from the 
court of its opinion in regard to its weight, especially that 
it is of no weight if divided. 

5. If the former marriage of the husband was proven in 
this case (and there is evidence of it), the presumption is 
that it exists until the same is rebutted by proof of its dis- 
solution by divorce or death. The party asserting the dis- 
solution by either event, must prove it according to the 
rules of evidence. Nor does it matter that the innocent 
party to the second marriage was ignorant of the first ; the 
second is void if either was married to another when the 
second was contracted, so far as the parties themselves are 
concerned. Code, §§1698, 1699, 1702. 

6. The verdict of divorce in the case at bar, of intestate 
and her husband, was rendered in 1866. There was no de- 
cree, so far as the record discloses, or order authorizing the 
guilty party to marry again. That guilty party was this in- 
testate. At that time, without such decree or order, such 
party could not marry again. Irwin’s Code, §4964. There 
must be the production of the decree, or legal proof thereof, 
to authorize the guilty party, found so by the jury, to marry 
again. 

Judgment reversed. 


Cassipy, administrator, vs. CLARK. 


Where a man and woman lived together in the same house, and the 
title thereto was in the woman, and she died, leaving him in posses- 
sion, and the administrator of her estate sued out a warrant to dis- 
possess the man, under section 4077 et seg. of the Code, as tenant by 
sufferance, and the man claimed title to the property as the heir of 
the woman, she being, as he set up and alleged, his wife, lawfully 
married to him in the year 1866, and living with him as his wife up 
to her death in 1876 : 

Held, that the remedy to try the question of title thus made is by eject- 
ment, and not by the summary proceeding under sections 4077-8, 
etc., of the Code. 


Husband and wife. Actions. Before Judge Tompxins. 
Chatham Superior Court. October Term, 1878. 
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Cassidy, administrator of Mary E. Shaffer, proceeded by 
possessory warrant to evict Clark, as a tenant by sufferance, 
from a certain described lot. Defendant filed a counter- 
affidavit. 

The facts sufficiently appear from the head-note. 

On the trial the jury found for the plaintiff. Defendant 
moved for a new trial. The court granted it on the ground 
that possessory warrant was not the proper remedy, under 
the facts. Plaintiff excepted. 


A. P. & 8. B. Avams, for plaintiff in error. 
R. R. Ricuarps, for defendant. 


JACKSON, Justice. 


The superior court held that the question involved in this 
ease is one of title, and that the remedy is ejectment, and 
not warrant to dispossess the defendant under section 4077 
of the Code and the following sections. The defendant was 


in possession with his wife, as he claimed, when she died. 
If she was his lawful wife, he was entitled to hold as her 
heir. He contended that they were lawfully married in 
1866, and lived together in this house until her death in 
1876. Her administrator claimed that they were not law- 
fully man and wife, and that was the issue. We think, 
therefore, that the proper mode to settle such a question of 
title, both parties claiming under the woman, and the ques- 
tion being was the man the woman’s husband at her death, 
is by action of ejectment; and we affirm the judgment. 
Judgment affirmed. 


Eneuisu, for use, vs. McEtroy. 
Te deposit of deeds as collateral security for a debt, does not create 


such a lien on the land as can be foreclosed at law. A bill in equity 
will lie to8’complete the contract and subject the land. 
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Contracts. Equity. Before Judge Grice. Bibb Superior 
Court. April Adjourned Term, 1878. 


Reported in the decision. 


Joun Rurnerrorp, for plaintiff in error, cited 2 Story’s 
Eq., 1020, §§1026, 1030; Mylne & K., 417; 9 Ves., 117; 
5 Wheaton, 284; Code, §3100; 15 Ga., 466; 1 Kelly, 404, 
405; Code, $2138; 38 Ga., 402; Story on B., 286, 288; 6 
Ga., 628; 17 Lb., 177; 1 Story’s Eq., 64 (g); 3 Atk., 687, 
534; Code, $3122; 46 Ga., 450; 11 b., 159, 172; 30 Zé., 
191, 202; 16 Zb., 49; 42 Zd., 506; 28 Jb., 74. 


R. W. Jemison & Son, for defendant, cited Code, §2138 ; 
3 Heisk., 362; 5 Sneed, 88; 4 7d., 465; 25 Miss., 58; 8 B. 
Monroe, 435, 437; 3 Penn. St., 234; 31 Vt., 501; Story’s 
Eq. Jur., (5th Ed.), $§1020 and notes, 114, 120, and _ notes, 
137, 138: 20 Ga., 242; 12 Peters, 55,56; 47 Ga., 500; 
Code, §§1954, 1961, 2690, 3083, 3121. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
fendant, alleging in substance that the defendant executed 
to the complainant his three promissory notes for the aggre- 
gate sum of $3,644.00, for cash borrowed, in which it was 
recited after the words “for cash borrowed,” the following 
words, “for which I have placed in his hands two deeds to 
one hundred acres of land, whereon I now reside, to hold 
as collateral security for the payment of the above note, 
the deeds to be returned to me when the note is paid.” 
The prayer of the complainant’s bill is, that the contract as 
set forth therein may be decreed to be a mortgage on the 
land described in the deeds deposited, and that the same may 
be foreclosed as such ; but if that cannot be done, that the 
defendant be decreed to specifically execute his agreement 
with the complainant, that the land specified in the deeds de- 
posited should be held and taken as security for the money 
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borrowed according to the true intent and meaning of the 
parties, that the land be sold and the proceeds thereof be ap- 
plied to the payment of the money borrowed by the de- 
fendant from the complainant. At the trial term of the 
case, the defendant made a motion to disn.iss the com- 
plainant’s bill for want of equity, which motion the court 
sustained and the complainant excepted. 

The land mentioned in the deeds deposite:| is fully de- 
scribed in the bill, and from the allegations contained 
therein, it was manifestly the intention of the parties to 
create a lien on the land specified in the deeds, to secure the 
payment of the money borrowed of the complainant by 
the defendant; but depositing the title deeds to the land 
with the complainant by the defendant, did not create 
such a lien, nor can the transaction between the parties be 
considered as having created a perfect statutory mortgage 
upon the land to secure the payment of the money borrow- 
ed. See51 Ga., 268, What then, in view of the allega- 
tions contained in the record, ought a court of equity to do? 
Obviously to consider that done which ought to have been 
done, and which the parties intended should be done, and 
that is to compel the defendant to specifically perform his 
agreement according to the true intent and meaning of the 
parties, and as between themselves, that the complainant 
should be decreed to have a lien upon the land asa security 
for the payment of the money borrowed, and that the same 
be enforced by asale thereof under a decree of the court. 
Assuming the allegations in the complainant’s bill to be 
true, the dismissal thereof for want of equity was error. 
Let the judgment of the court below be reversed. 


Wess, administrator, vs. Carrer et al., executors. 


A sealed promissory note, dated 22d September, 1859, and due one day 
after date, with a credit of five dollars thereon dated the 30th of 
December, 1869, said credit inserted thereon by direction of the 
maker contained in a letter, as follows: Col. F. E. Harrison—Dear 
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Sir : I received your message by Mr. Alford, and enclose you five 
dollars, which you will place on my note, which will make all right; 
and for your satisfaction I will inform you that my son James will 
wind up my business, with instructions to pay you. I hope you 
will not put me to any cost on the subject,” said letter being signed 
by the maker of the note, and dated December 30, 1869, and ad- 
mitted to refer to the note in question, is not barred by the statute of 
limitations of 1869, or by any other statute of limitations. The 
written acknowledgment of the existence of the liability to pay the 
note in the letter is equivalent to a new promise to pay it, and the 
effect thereof is to revive and extend the original liability which 
was to pay the debt any time Within twenty years. 


Statute of limitations. Promissory notes. Before Judge 
Pottle. Hart Superior Court. September Term, 1878. 


Reported in the opinion.. 
Samuet Lumpkin; A. G. McCurry, for plaintiff in error. 


Rost. Hester; W. G. Jounson; W. T. Van Duzer; V°- 
P. Epwarps; J. H. Sxerron, for defendants, cited acts 
1869, pp. 133-134; 34 @a., 246; 47 Zh., 340, 342; 3 Gill 
& John., 394; 1 Peters, 360; 3 Jb, 270; 5 Th. 407; 
8 Cranch, 84, 98; 2 Wheaton, 25; 46 Ga., 126. 


Jackson, Justice. 


F. E. Harrison, the plaintiff below, brought suit against 
James M. Carter and John H. Skelton, exeeutors of M. 
Carter, deceased, upon a note hereinbelow copied, and 
alleged in his declaration, that on the 30th day of December, 
1869, the said M. Carter “made a payment of five dollars 
on said note, and, in writing, made a new promise to pay 
the same,” and that on the said 30th day of December, 
1869, said§M. Carter “made a written acknowledgment of 
his existing liability to pay said note.” 

The following is a copy of said note and of the entry 
thereon : 

"$464.61. September 22, 1859. 


“One day after date I promise to pay to F. E. Harrison, or bearer, 
four hundred and sixty-four 61-100 dollars, value received, with inter- 





FEBRUARY TERM, 1879. 417 


Webb, administrator, vs. Carter e¢ al., executors, 


est from the first day of November next. Witness my hand and seal. 
No. ——. Due, : [Signed] Micasan Carter. [L. S.]” 
Entry on back of note.] 

‘Paid, Dec. 30, 1869, five dollars on within note.” 

The following is a copy of the new promise to pay, and 
acknowledgement aforesaid, it being a letter from M. Car- 
ter to F. E. Harrison : 

“Cov. F. E. Harrison : Dear Sir—I received your message by Mr. 
Alford, and enclose you five dollars, which you will place on my note, 
which will make it all right; and for your satisfaction I will inform 
you that my son James will wind up my business, with instructions to 
pay you. I hope you will not put me to any cost on the subject. 
While writing, I will state to you that Ihave saved in my hands for 
you, from Griffeth Fuller, about thirty dollars, which I will pay you 
when I pay my own account, which will be when I sell my cotton. 

“(Signed ] Yours truly, M. CARTER. 

“Dec. 30, 1869.” 

Evidence for the plaintiff : 

1. The note above copied. 

2. The letter above copied. 

3. James R. Brown sworn: Was acquainted with M. Car- 
ter, now deceased ; in 1872 or 1873 heard him say, in pres- 
ence of James M. Carter, his son, he had sent Col. F. E. 
Harrison five dollars, and written him a letter about an old 
note Harrison held against him for over four hundred dol- 
lars originally, which had run for some time, and was about 
to be barred by the statute of limitations at the time he 
wrote ; said he wrote said Harrison that his son, the said 
James M., would wind up his business, and that he had given 
said James M. instructions to pay said note. 

4. R. G. Witherspoon, sworn : Knew M. Carter, deceased. 
In 1873 witness was doing business for Harrison, and on 
one occasion paid M. Carter two or three dollars for Harri- 
son and said Carter remarked : “It is strange for me to be 
taking money from Harrison when I am owing him an old 
note which he holds against me for principal of between 
four and five hundred dollars:” Thinks the credit on the 
note is Harrison’s hand-writing, but is not positive. 

5. The admission of defendant’s counsel, in open court, 
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that the note mentioned in the letter from M. Carter to F. 
E. Harrison is the same note testified about by witnesses 
Brown and Witherspoon, and that it is the same note sued 
on by plaintiff in this case. 

Evidence for defendants: The admission of plaintiff's 
counsel, in open court, that Mr. Carter died March 25, 
1876, and that defendants qualified as his executors April 
3, 1876. 

The verdict, under the charge of the court, was for de- 
fendants. 

Grounds of motion for new trial certified as true by the 
court: 

1. The verdict strongly and decidedly against the evi- 
dence, the weight of the evidence, and without evidence. 

2. The verdict contrary to law and the principles of 
justice and equity. 

3. The court’s refusal to charge the following request of 
plaintiff's counsel: “The letter signed M. Carter, dated 
December 30, 1869, which is in evidence before you, is in 
law a new promise to pay the note to which said letter 
refers, and if you believe it refers to the note on which 
plaintiff has sued in this case, and this is admitted by de- 
fendants, then said letter revives and extends the original 
liability on said note, and the plaintiff's right of action is not 
barred by the limitation act of 1869, or any other statute 
of limitations.” 

4. The court’s refusal to charge the following written 
request of plaintiff's counsel: “If the letter signed M. Car- 
ter, dated December 30, 1869, refers tv the note sued on in 
this case, the effect of said letter is to take said note and this 
case out of the provisions of the limitation act of 1869, and 
prevent the plaintiff's right of action from being barred by 
said act.” 

5. The court’s refusal to charge tlic following written 
request of plaintiff's counsel: “On the 30th of December, 
1869, the note sued on was not barred by any statute of 
limitations, and if the letter, signed M. Carter and dated 
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that day, refers to said note, then it was a written acknowl- 
edgement of existing liability on said note, equivalent in 
law to a new promise to pay, and plaintiffs right of action 
on said note is thereby prevented from being barred by the 
limitation act of 1869,” 

6. Because the court, after charging that plaintiff's right 
of action was not barred by the general statute of limita- 
tions, erred in charging as follows: “The note sued on in this 
case being dated and due prior to the Ist day of June, 1865, 
is within the provisions of the limitation act of 1869, and the 
plaintiff's right of action is barred by that act, notwith- 
standing the letter written December 30, 1869, by the de- 
ceased, M. Carter, to the plaintiff, even if you believe that 
said M. Carter, in said letter, referred to the note in suit, 
and intended thereby to revive it and acknowledge his lia- 
bility thereon ; that does not take this case out of the pro- 
visions of the limitation act of 1869, and your verdict 
should be for defendants. Even if you believe all the evi- 
dence introduced by plaintiff in reply to defendants’ plea, 
there is nothing to prevent your finding for defendants, and 
it is your duty so to find.” 

The motion was overruled and a new trial refused. 

The bill of exceptions assigns as error the refusal of a 
new trial on each one and on all of the grounds stated in 
said motion. 

The sole question made is whether the letter takes the 
note without the statute of limitations of 1869 and out of 
the general act of limitations. 

This court has held that there are exceptions to the 
general operation of the act of 1869 other than fraud in the 
case of trustees ; and a time beyond that fixed by that act 
has been allowed to parties to sue. 49 Ga., 431; 56 Zb., 
685; 58 Zd., 531, 459. 

So that the question is not an open one with us whether 
any exception at all other than that therein specified can 
be engrafted thereon. Itcould not have been the inten- 
tion of the legislature to force parties to sue by the first of 
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January, 1870, without regard to any new promise to pay, 
or renewal of the debt, or other arrangement which they 
might make inter sese to avoid the expense of suit. The 
ease at bar is an apt illustration of the harshness of such a 
construction of the law. Evidently Harrison had threaten- 
ed to sue Carter. But two days were left within which he 
could sue him before the time limited in the act of 1869 
expired. Therefore he sent word to him and received the 
letter in reply, crediting the note with the five dollars sent, 
and resting easy under the written acknowledgment. The 
act of 1869 was not intended to allow such a fraud to be 
perpetrated under its provisions; and the general assem- 
bly meant, we think, that all such claims should be barred 
unless the parties made some new promise or arrangement 
whereby the old debt was extended. In other words, the 
act of 1869 is to be construed in reference to its limita- 
tion of time within which these old ante bellum claims 
should be sued, in pari materia with the provisions of the 
Code which regulated the manner in which the general act 
of limitations could be extended by new promises to pay ; 
and so construing it there is no trouble in this case, but the 
law of it accords with tlie justice and equity thereof. 

The Code, section 2934, enacts that a “new promise, in 
order to renew aright of action already barred, or to con- 
stitute a point from which the limitation shall commence 
running on aright of action not yet barred, must be in 
writing, either in the party’s own hand-writing, or sub- 
scribed by him, or some one authorized by him.” The 
right of action on this note was not barred on the 30th of 
December, 1869, and the new promise, if in writting, con- 
stituted a point from which the limitation began again to 
run. Section 2935 declares that a payment entered upon 
a written evidence of debt by the debtor, or any other writ- 
ten acknowledgment of the existing liability, is equivalent 
to a new promise to pay.” Well, this letter is such a writ- 
ten acknowledgment of an existing liability to pay this 
note; and it is therefore as good to charge the maker of the 





FEBRUARY TERM, 1879. 421 





Leathers vs, Furr 








note as if he had, in the most explicit manner known to the 
law, promised to pay it in writing. So that the case is 
taken without the bar of the act of 1869 by this equivalent 
of a direct promise to pay—this letter by which Carter did 
direct five dollars, sent by him for the purpose, to be placed 
on the note, and did promise that it should be paid by his 
son when he wound up his business. 

Is the action barred by the general limitation law of six 
years applicable to promissory notes or promises to pay, 
not under seal? or does the limitation run twenty years 
from the date of the new promise 4 

The Code, section 2936, declares that “ A new promise re- 
vives or extends the original liability; it does not create a 
new one.” If it revives the note, as that is under seal, it 
revives or extends it for the period of time during which 
a sealed paper would run, which is twenty years. There- 
fore, the general act of limitation does not bar it. Hence, 
no limitation act at all bars the note, and the charge of the 
circuit judge was wrong, and the verdict of the jury is 
against the law and the evidence, and there must be a new 
trial. 

See, cited for plaintiff in error, pamphlet acts of 1869, p. 
134; 49 Ga., 431-441; 36 Jh., 684; 57 Zd., 531; 32 7d., 
119, 121, 127; 28 £d., 310-312; Code, $§2834, 2935, 3783 ; 
47 Ga., 343; 14 Jb., 343; 49 7b, 450; 50 7d., 382; 20 
Tb., 600; 45 Lb., 497. 

For defendant in error: acts of 1869, pp. 133, 134; 34 
Ga., 246; 47 7b., 340; 3 Gill & John., 394; 1 Peters, 360; 
3 Tb., 270, 8 Cranch, 84-98 ; 5 Peters, 407 ; 2 Wheaton, 25 ; 
48 Ga., 126. 

Judgment reversed. 


LEATHERS vs. Furr. 


. Where it appears that a private way claimed to exist by prescrip- 
tion, which it is sought to open, was not permanent, but was ob- 
structed and changed by petitioner himself, the county commission- 
ers erred in ordering it opened. 

. Certiorari to the superior court will lie to correct such error. 





Sere 


was 
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Roads and bridges. Certiorari. Courts. County mat- 
ters. Before Judge Bucnanan. Douglas Superior Court. 
July Adjourued Term, 1878. 


Leathers filed a petition before the county commissioners 
to cause Furr to remove obstructions from a private way 
claimed by petitioner. The prayer was granted. Furr car- 
ried the case to the superior court by certiorar?. Leathers 
moved to dismiss on the ground that certiorari would not 
lie directly from the decision of the county commissioners, 
but a bill of exceptions should have been filed; the motion 
was overruled. The certiorari was sustained, and Leathers 


excepted. 


Ever & Ricuarps; L. H. Fearuersron; W. F. Warieut, 
for plaintiff in error, cited Code, §$2235, 5012, 4050-4052, 
730-738. 


J.S. James; R. A. Massry, for defendant, cited as follows: 
On certiorari, $§739, 4052. On private ways, Code, §$720- 


727, 2235, 5012; 41 Ga., 30; 61 Zd., 28. 


Warner, Chief Justice. 


This case came before the court below on a certiorari 
from the decision of the board of commissioners of roads 
and revenues of Douglas county, ordering an alleged private 
way to be opened on the application of Peter Leathers. 
On the hearing of the certiorari, the court reversed and 
set aside the judgment of the commissioners. Whereupon 
Leathers excepted. 

1. Assuming that Peter Leathers was entitled to havea pri- 
vate way to his mill over Furr’s land, for the benefit of the 
mill (as to which we express no opinion), still, the evidence 
in the record does not show that the private way which he 
claims, has been in constant and uninterrupted use for seven 
years or more, so as to give to him a prescriptive right to it, 
as provided by the 737th and 738th sections of the Oode, 
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but on the contrary, it appears from his own evidence, that 
he built a cow-pen across the road, and it was turned up by 
Gann’s house. In Short et al. vs. Walton et al., 61 Ga., 28, 
it was held, that to acquire a prescriptive right-of-way over 
the unenclosed land of another, it should have been shown 
that those claiming it had been in the constant and uninter- 
rupted use of a permanent road over the land, not exceed- 
ing fifteen feet in width, and had kept it open and in repair 
for seven years. 

2. There was no error in overruling the motion to dismiss 
the certiorari. The board of commissioners of roads and 
revenues of Douglas county is such an “inferior judicatory ” 
as is contemplated by the 4052d section of the Code, and a 
certiorari may be obtained to correct the decisions thereof 
by petition, without first filing a bill of exceptions to the 
decision of that Jocal tribunal. 

Let the judgment of the court below be affirmed. 


Town or DovuGLAsvILLE vs. Jouns. 


1. A town, whose charter embraces section 789 of the Code, has 
authority to issue license to retail spirituous liquors and to tax 
therefor. 

. If one who has paid such tax seeks to recover it back, it is for him 

to show that the ordinance imposing the license fee or tax under 
the authority of the charter was illegally passed. Having paid the 
money and seeking to recover it, the onus is on the plaintiff; the 
presumption is that the ordinance follows the charter, and if it does 
not, the plaintiff must show it. 
It matters not that the act of 1872, so far as it affects pre-existing 
charters and amends them, be unconstitutional as decided in 60 Ga., 
404, if its provisions, codified from sections 774 to 797 inclusive, be 
by charter granted in 1875, incorporated therein, they become part of 
the charter so granted at that time and are as valid as any other 
part thereof. 


Municipal corporations. Powers. Taxe. Onus pro- 
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bandi. Constitutional law. Before Judge Bucnanan- 
Douglas Superior Court. July Adjourned Term, 1879. 





Johns brought suit against the town of Douglasville to 
recover $225.09 with interest, alleging that he had paid 
that amount for license to retail liquor in the town, and that 
the latter had no authority to exact it. Defendant pleaded 
the general issue. 

The evidence was, in brief, as follows: In October, 1875, 
Johns went to Douglasville for the purpose of engaging in 
the retail liquor trade. Before he could engage in the busi- 
ness, he was required to pay a license tax at the rate of one 
hundred and fifty dollars a year; and on October 5, 1875, 
he paid the sum of $37.50 for a license to January 5, 1876; 
on that day, he gave promissory notes, payable quarterly, 
for his license to January 5, 1877; and on the last 
named date, he paid $37.50 for the next quarter’s license. 
The promissory notes have all been paid voluntarily ; none of 
them were paid until after due, and some of them had been 
placed in the hands of a justice of the peace for suit; the 
marshal made the collections, and turned the money over 
to the treasurer. 

The jury found the plaintiff $225.00 besides interest. 
Defendant moved for a new trial on the following, among 
other grounds: 

(1.) Because the verdict is contrary to law and the evi- 
dence. 

(2.) Because the court rejected the ordinance of March 
10, 1875, amended October 4, 1875, imposing a license tax 
of $150.00 per annum on retailers. This ruling was based 
on the ground that the council had no power to make such 
an ordinance at the time it was passed. 

(3.) Because the court charged, in effect, that prior to 
February 1876, the town had no authority to reyuire such 
a tax, and if any was so required and collected, it was 
illegal, and plaintiff could recover the amount paid with 
interest; that although since February 1876, the town had 
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a charter power to assess such a tax, yet not having since 
then passed any ordinance for that purpose, a requirement 
and collection of the tax without such ordinance would be 
illegal, and money so paid could be recovered, with in- 
terest. 

The motion was overruled, and defendant excepted. 

For the other facts, see the opinion. 


P. H. Brewster; Ever & Ricuarps, for plaintiff in error. 
J. 8S. James; Roserr A. Massey, for defendant. 


JAacKsON, Justice. 


The town of Douglasville exacted a license fee or tax 
for retailing liquors at the rate of $150.00 per annum from 
the defendant in error, Johns ; whereupon he sued the town 
to recover the money paid, and the jury found for him 
$225.00 principal, and $38.41 interest. The town moved 


for a new trial, and on its refusal excepted and brought 
the case to this court. 

1- The main question is, did the town have the right to 
exact the license tax? That is to be answered by its char- 
ter. The charter is found in acts of 1875, p. 162, and in 
acts of 1876, p. 25, and in the Code, sections 774 to 797 in- 
elusive. The act of 1876 incorporates these provisions of 
the Code into the charter of the town and makes them part 
thereof. Section 783 is thus made part of the charter, and 
that section is as follows: 

“ Whenever anything for which state license is required, 
is to be done within such town or village, the council may 
require a town or village license therefor, and may impose 
a tax thereon, for the use of the town or village, and may 
require a bond with sureties conditioned as prescribed in 
section 779, payable to such town or village, in such penalty 
as it may think proper, and may revoke such license at any 
time if the condition of said bond be broken.” 
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It is argued for defendant in error, that inasmuch as the 
state allowed the counties to issue these licenses by section 
529 of the Code, until the act of February 25, 1876, there- 
fore the words, “state license,” did not authorize or em- 
brace, or confer the power on the town to license; and so 
the court below seemed to have held. But we think that 
the section cited does empower the town to tax and license 
retailers. The state operates through counties. The prac- 
tical administration of justice and execution of law is en- 
trusted by it to the counties. County license to retailers is 
by authority of the state and for the state, and the people 
thereof residing in that part of it embraced within the coun- 
ties; and in this particular section the intention of the leg- 
islature was to confer the power upon towns to tax for such 
license therein, whenever the state through the counties 
required such a license. The words would be without 
meaning otherwise. 

Indeed, such has ever been the law of Georgia, see Cobb’s 
Digest, p. 1038-39, acts of 1809 and 1838; and it seems to 
us clear that such was the intention of this section of the 
Code, being part of the act of 1872, and made part of this 
charter. Construing all our legislation 7m part materia and 
gathering light from our past history, all doubt van- 
ishes. Hence the penal code prescribes punishment for re- 
tailing without license and has done so time out of mind, 
and the indictment had to negative the idea that the retailer 
had been licensed by a town or city. Cobb, 818; Code, 
$4565. We therefore hold that the power to levy this tax 
or license charge, is conferred by its charter on the town of 
Douglasville. 

2. Has the town exercised the power? The defendant 
in error has paid the tax and now seeks to recover it. The 
town exacted it of him. The presumption is that it passed 
an ordinance levying the tax or its marshal would not have 
collected it, nor would the defendant in error have paid it. 
As he seeks to get back money illegally exacted from him 
as he charges, he must show that it was illegally exacted. It 
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is upon him to produce the minute book, and show wherein 
the ordinance was not legally enacted. He holds the aftirma- 
tive. The town has the money. To get it he must show 
it has it wrongfully, and wrongfully took it from him. 
Therefore, we hold that it was for him, not for the town, 
to introduce the proper book—minute book—and to show 
that the power conferred by the charter was illegally exer- 
cised. 

3. It matters not that the act of 1872—embraced in these 
provisions or sections of the Code—from 774 to 7T97—is un- 
constitutional, so far as it undertook to amend charters, as 
held in 60 Ga., 404. The charter granted Douglassville in 
1876, put these provisions in its organic law and made them 
part of itself. The legislature might have taken them from. 
an English book or from a newspaper, and engrafted them 
on the charter ; when it did so, it became law to this town 
and all its citizens. : 

For the reasons above set forth, we are of the opinion. 
that the charge of the court and the verdict of the jury, 
were and are illegal, and we must reverse the judgment 
overruling the motion for a new trial, ahd direct that the 
same be granted, and the case tried in accordance with the 
above views. 

Judgment reversed. 


Cason et al. vs. Warton, administrator, e¢ al. 


(Jackson, Justice, being related to the parties litigant, Hon. John W. H. Underwood. 
Judge of the Superior Courts of the Rome Circuit, was designated by the Governor to 
preside in his place.] 


1. A court and jury, upon the trial of a divorce case, have not the pro- 
vince to dispose of property that does not belong to the husband or 
wife, or which property in remainder is vested in a child or children 
of the parties to the marriage. 

. The court and jury trying and deciding the case under our law, could 
only dispose of such property as was owned by the husband or the 
wife at the time of the application for divorce, or at the time of the 
separation of the parties, 

28 
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. When a feme covert has a life estate only in property, with remainder 
at her death to her children, a court and jury cannot make provision 
for the wife or child or children out of the estate in remainder, but 
could dispose of the estate for life for such purposes. 

. The record and proceedings in a suit for divorce between husband 
and wife, are not proper evidence in a case wherein the children 
sue asremainder men asaguinst them. Such record could be used in 
evidence to conclude the wife as to any interest in the estate of her 
late husband, or her own estate, existing at the time of the applica- 
tion for divorce or separation. 


Husband and wife. Title. Jurisdiction. Estates. Judg- 
ments. /?es adjudicata. Before Judge Greson. Richmond 
Superior Court. April Term, 1878. 


Reported in the opinion. 


Frank H. Mirtkrr, for plaintiffs in error, cited as fol- 
lows: Assent of executor inured in favor ofall complainants, 
Code, $2270; 50 Ga., 362; foreign will title in Georg’a, 
31 Ga., 593. What disposed of by divorce suit, 11 Ga., 398, 
379; 49 Zb., 303; 54 7b. 285; 58 Tb. 98: Code, §$1720, 
1733 ; 54 Ga., 286 ; Code, 882261, 1717, 3479, 1721; 59 Ga., 
157; 29 Zb., 545. 


3arNES & Cummrina, for defendants, cited, (that life tenant 
was estopped and remainder-men not affected), Code, $§$1720, 
1722; 43 Ga., 294; 2 Bish. on Mar. & Div., 516; 20 Ga., 
120; 43 Zd., 294. 


Unperwoon, Judge. 


It appears from the record and proceedings in this case, 
that Emily B. Cason, formerly Eliza Emily Barnett, then 
the wife of Robert E. Cason, and her children, May Adams, 
by her guardian, Walter E. Cason and Zillah A. Cason, by 
their parent and natural guardian, filed a bill on the equity 
side of the superior court of Richmond county, for account, 
injunction and relief, against “ The Union Trust Company 
of New York,” as administrator with the will annexed of 
Flournoy W. Adams, deceased, late of the city of New 
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York, Howell Cobb and Adolphus K. Childs, of Clarke 
county, Georgia, and Habersham I. Adams, of Richmond 
county, Georgia, and the Georgia Railroad and Banking 
Company of Georgia. The bill alleges that William H. 
Barnett, of Chambers county, Alabama, died, having made 
a will bearing date May 20, 1856, duly proved and admitted 
to record on the 30th day of June 1856. The material por- 
tions of which will, so far as concerns this case, are as fol- 
lows: 

“Item fourth. My will and desire is that my negroes, not 
otherwise disposed of, shall be equally divided between my 
six children hereafter named to-wit : “Francina E. Matthews, 
wife of Robert C. Matthews, Melita S. Eberhart, wife of 
William F. Eberhart, Martha 8. Colquitt, wife of William 
T. Colquitt, Eliza E. Barnett, Zilla A. Barnett and William 
B. Barnett, so as to make them all equal except my daughter, 
Nancy, to whom I have given ten dollars, which is all she 
is to receive from my estate; and to my son William B. 
Barnett, I have given him three negroes and a gold watch 
as above named.” 

“Item sixth. My will and desire is, and I do hereby give 
and bequeath, all of the property of every description that 
I have given, or may hereafter give, to each of my daugh- 
ters: I give to them and their children, heirs of their body, 
and not subject to be sold by their respective husbands, or 
liable for debts in any manner whatever.” 

The bill alleges that Emily B. Barnett married Flournoy 
W. Adams on the 22d day of July 1857, and received from 
the executor of William H. Barnett the property bequeathed 

> her in the will of her father, and held and enjoyed and 
retained the same until his (Adams’) death, which occurred 
in November, 1874; that on the 21st day of March, 1865, 
Flournoy W. Adams commenced his action of divorce 
against Emily B. Adams, in Oglethorpe superior court, on 
the ground of desertion. A copy of which suit was served 
personally on the defendant, March 25, 1865. The plaintiff 
filed a schedule of property, March 21st, 1865. Sworn to, 
March 22, 1865. 
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The schedule contained the property of the plaintiff as 
well as the property in which Mrs. Emily B. Adams had a 
life estate with remainder to her children. 

On the 17th day of October, 1865, the plaintiff amended 
the schedule of property to show the amount of plaintiff's 
entire property at that time, which amounted to $12,750.29, 
over and above his debts. A second verdict authorizing a 
total divorce was granted on the 18th of April 1866, and 
a special verdict was rendered as follows: 

“For the disposition of the property, money, and assets 
named in the schedule of the plaintiff, we find and decree 
that said property, money and assets, including as well 
what he holds in his own right, as what is in his hands as 
belonging to his wife, be disposed of as follows: The plain- 
tiff shall pay into the hands of Mr. Benjamin H. Barnett, 
of this county, as trustee, the sum of twenty-five hundred 
dollars, for the sole and separate use of the defendant, to be 
disposed of as she may direct, by will or otherwise. The 
plaintiff shall also pay into the hands of said Barnett, as 
trustee, the further sum of twenty-five hundred dollars in 
trust to pay over annually to defendant the interest thereon 
during her life, and at her death to pay over the same to 
May Adams, the child of the parties, or her heirs. ‘The re- 
mainder of the property, money and assets, shall be vested 
in the plaintiff. 

“We find and decree that May Adams, the child of the 
parties, shall remain with and under the care and direction 
of her mother, the defendant, until she comes to lawful age, 
unless otherwise ordered by a competent court. We find 
that said child shall be boarded by her mother, without 
charge, as long as she remains under her mother’s care ; but 
her father shall be responsible for just and reasonable 
charges for her clothing and education. 

“We find and decree that both parties shall be at liberty 
to marry at their own discretion, as though they had never 
contracted any previous marriage.” 

[Signed } H. Kinnesrew, Foreman.” 
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The bill charges that Flournoy W. Adams died without 
having in his lifetime fully complied with the decree in the 
divorce case, that said Emily B. married Robert E. Cason, 
July 29, 1869, and has issue the complainants, Walter E., 
and Zella A. Cason; that when Flournoy W. Adams re- 
moved to New York, he carried with him all his property 
except thirty shares of Georgia Railroad stock, which was 
charged to have been purchased with the money received 
under the will of Wm. H. Barnett, deceased. 

The bill waived discovery. The prayer was to protect 
complainants as citizens of Georgia, and prohibit the transfer 
of the stock by the foreign administrator or Georgia execu- 
tors, until they do equity and pay complainants the amount 
due them at the death of Adams—both what was received 
under said will of Wm. H. Barnett, and the decree in the 
divorce case. The bill also prayed for the appointment of 
a receiver, ete. 

The Union and Trust Company was never served. Howell 
Cobb and A. K. Childs were served and answered, having 
renounced as executors, never qualified. Habersham I. 
Adams answered and pleaded the decree in the divorce suit 
in bar to complainants’ relief, ete. 

John M. Walton, of Richmond county, Georgia, having, 
subsequent to the filing of the bill, taken out letters of ad- 
ministration with the will annexed on the estate of Flournoy 
W.. Adams, was made a party, and the case came on to be 
heard at the April term, 1878, of Richmond superior court. 

When the pleadings had been read (the bill and answers of 
the defendants who had been served), and before the intro- 
duction of any of the evidence, complainants’ solicitor, 
under the act of 1876, made the request as required in said 
act, for the special finding of the facts in the case, which 
was granted. The question then arose as to the effect of 
the divorce proceedings and the schedule annexed, which 
was discussed by counsel, when the court decided that the 
same was prima facie evidence against complainants, and 
could only be overcome by positive and conclusive proof. 
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He also decided that Mrs. Cason was presumptively bound 
by the statements in the amended schedule fixing the value 
of the property at the end of the war. 

The case then proceeded to the jury. 

Evidence entirely documentary was submitted, as will 
appear with the transcript of the record, as follows: 

For complainants: 1. Answer of the Georgia Railroad 
and Banking Company. 2. Exhibit A to complainants’ 
bill. 3. Copy from the record from Alabama showing 
payment made to F. W. Adams by executor of Wm. H. 
Barnett. 

For defendants: Exhibit B to complainants’ bill. 2. 
Benjamin H. Barnett’s testimony. 3. James M. Riley’s tes- 
timony. 4. Cason’s receipts. 

When the defendants offered as evidence exhibit B to 
complainants’ bill, of the divorce proceedings, the complain- 
ants’ solicitor objected thereto, insisting it was not binding 
on complainants, and if upon Emily B. Cason, not upon her 
as to the amended schedule, she never having been served 
or ever having appeared and pleaded to the merits of the 
action. 

The court overruled the objection and admitted the evi- 
dence. 

When the defendants offered the testimony of Riley, ob- 
jection was made by complainants of proof by him as to 
sales of negroes made after the separation, which objection 
was overruled and the testimony admitted. 

When complainants offered in rebuttal the testimony of 
Emily B. Cason, taken by complainants by commission, the 
same was refused to be admitted, it being insisted on to 
show why no defense was set up by her to the divorce suit, 
and the ineorrectness of the valuation of the property in 
the amended schedule, and being specially insisted on as 
competent under the scaling ordinance of November 8th, 
1865. 

When the evidence was closed, counsel for complainants 
presented certain issues of fact to be passed upon by the 
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jury, when the court struck out the following, and refused 
to allow these to be passed on, viz: 

Did Adams’ first wife know of the statement of value 
put by him on the property at the time of the divorce ? 

Did the decree of divorce divide the property received 
by Adams for his first wife and her children, and if so, what 
portion of it was allowed to be retained by Adams? 

What means, if any, did Adams have when he married 
his first wife, and how did he accumulate the property he 
died possessed of ? 

The court at the same time added the following words to 
the first question submitted to the jury, namely: “What 
amount of incumbrance rested on it at the time?’ which 
addition gave the benefit to F. W. Adams’ estate of the part 
of his wife’s debts out of the corpus of the property to the 
amount of nine hundred dollars, as set out in the schedule. 

After this the court charged the jury, of its own accord, 
that the record of the divorce judgment and schedule an- 
nexed was binding on complainants as prima facie evi- 
dence, and the burden was on them to overcome it by 
positive testimony that it was untrue. 

The following questions were then submitted to the jury, 
who returned the verdict thereon as follows : 

“1, What amount of money and what property was re- 
ceived by F. W. Adams for his first wife and her children, 
from the estate of W. H. Barnett, and what amount of in- 
cumbrance rested on it which he had to pay ? 

“Three thousand five hundred 45-100 dollars in money, 
and eight negroes valued at five thousand one hundred and 
seventy-five dollars. Nine hundred dollars. 

“2. What amount of property was sold by F. W. Adams 
of that so received by him, and when and in what currency, 
with the value thereof ¢ 

“Three negroes. In September, and later, during the year 
1862. They were sold for three thousand seven hundred 
and sixty-two 50-100 dollars in Confederate money, valued 
at thirteen hundred and forty 83-100 dollars in gold. 
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“3. What portion of the property reecived by F. W. 
Adams for his first wife and her children was accounted for 
by him at the time of the divorce, and what portion was 
not accounted for ? 

“He has accounted for seven negroes and thirty-four hun-_ 
dred dollars in money. He has not accounted for one ne- 
gro and one hundred 45-100 dollars in money. 

“4, What portion of the property of Adams’ first wife 
and children was invested in the Georgia Railroad stock 
sued for? 

“None to our knowledge. 

“5. What amount of the property or money received by 
Adams for his first wife and children was in his hands not 
accounted for, according to the laws of Georgia, at the 
time of his death ? 

“Fourteen hundred and forty-one 28-100 dollars. 

“We, the jury, find for the plaintiffs in the sum of fourteen 
hundred and forty-one 28-100 dollars ($1,441 28-100), with 
interest from date of divorce. And we find that this 
amount, together with the twenty-five hundred dollars now 
in the hands of Mr. Benjamin H. Barnett, trustee, be held 
for the use of Mrs. Emily B. Cason and children during 
her life, and at her death to be distributed among the 

children. 
. Wa. J. Goopricn, Foreman.” 

Upon this being returned into court, the defendants 
moved the court for a rule against complainants to show 
cause why the finding number 5 and the following part of 
finding number 3, to-wit: “He has not accounted for one 
negro and one hundred 45-100 dollars,” and the general 
verdict returned by the jury, should not be set aside, and a 
new trial granted on the following grounds, to-wit: 

1. Because the jury had no authority, under the act of 
February 23, 1876, to return a general verdict. 

2. Because said part of finding numbered 3, to-wit: 
“He has not accounted for one negro and one hundred 
45-100 dollars,” and all of finding numbered “5” are con- 
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trary to the evidence, and strongly and decidedly against 
the weight of evidence. 

3. Because said finding and part of finding are contrary 
to the charge given by the court, in substance, as follows : 
That the verdict and decree of Oglethorpe superior court 
were presumptive evidence of the settlement of all rights 
as to the trust estate of Mrs. Cason, and such presumption 
stands until overcome by proof. 

4. Because the court has failed to hold that said verdict 
and decree in Oglethorpe superior court were a complete 
bar to this suit. 

The judge held up the motion until July 18, 1878, when 
it was overruled on all the grounds by order, as follows: 

“Upon consideration of the motion for new trial and the 
cause shown, the grounds of each of which are hereby 
verified as correct, it is ordered and decreed that the motion 
for new trial be and it is hereby overruled upon each and 
every ground stated therein. It is further ordered that the 
decree this day entered upon the facts found by the jury 
be enforced, unless excepted to within thirty days from 
this date, each party to have the right in assigning error to 
include all rulings of the court pending the trial, as well as 
in overruling the said motion, or to the terms of the de- 


cree. 
Wo. Gipson, Judge, ete.” 


Upon the passage of said order the court entered a decree 
based upon the findings of the jury as follows: 


Bill in Equity. 
April Superior Court. 


vs, 


“Emity B. Cason et al. 
THe Union Trust Company et al. 


‘*T know of no case that has given me more trouble, after a full in- 
vestigation of all the facts submitted and the findings of the jury, 
than this, 

‘To state the case briefly is perhaps necessary to a correct under- 
standing of the judgment herein mentioned under the act of 1876, 
which should be repealed or amended at as early a day as possible. 

“Mr. Barnett left a will, in the third and sixth items of which he be- 
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queathed to his daughter Emily, one of the complainants, both money 
and negroes, which will has been decided by the supreme court of 
Georgia to create a life estate to said daughter with remainder to her 
children. In 1857, F. W. Adams married said Emily, and received 
from the executor and guardian of his wife thereafter in cash, thirty- 
five hundred dollars, according to receipts exhibited, incumbered by a 
debt of nine hundred dollars, due and accruing at the time of the marriage 
by his said wife Emily,and several negro slaves. In 1866, in Oglethorpe 
superior court, F. W. Adams obtained a divorce from said Emily, the 
ground being abandonment for three years. The writ was served 
personally, with a schedule of property attached, which before the 
final trial was amended. Yet no evidence appears that said amended 
schedule was ever served. The jury giving the final verdict ordered 
F. W. Adams to pay to his wife, to do as she pleased with, twenty-five 
hundred dollars. This could not have been of the trust estate received 
by Adams for his wife, as our supreme court had previously decided, 
that neither he nor she possessed any such estate therein, and no court or 
jury could change or make the law in relation to titles already fixed. If in 
1866 she received this sum and accepted said verdict in lieu of all claims 
she then possessed against her then husband, is and should she not be 
bound by it, and may not said verdict be fairly interpreted to have beena 
judicial compromise and settlement of all claims she possessed against 
her then husband? If so, after ten years has elapsed, can she further 
assert any claim against her then husband? 

“How and why the jury trying the divorce could have gone on and 
adjusted the rights or interest of minors not parties to the then pend- 
ing suit, who only had an estate in remainder after the death of their 
mother, I cannot well understand. Yet it seems it was done, and 
twenty-five hundred dollars ordered paid over to a trustee for May 
Adams, excluding therefrom any sisters or brothers that might there- 
after be born, directly in conflict with the judicial interpretation of 
said will, and well known to the learned judge permitting the same, 
and the able and distinguished counsel conducting said divorce suit. 

“Yet the children of Emily B. Cason are only entitled to an estate in 
remainder, and the jury finding that F. W. Adams had not accounted 
for fourteen hundred and forty-one 28 100 dollars of the trust fund re- 
ceived by him: 

“Tt is ordered and decreed that his administrator, John M. Walton, do 
sell the fifty shares of Georgia Railroad stock standing in the name of 
Flournoy W. Adams, and pay to E. B. Cason, or such other person as 
she may direct in writing, the sum of fourteen hundred and forty-one 
28-100 dollars, with interest from time of said divorce, less two hundred 
dollars of dividend received by order of court upon said stock, upon 
said party to whom payment is made giving bond for two thousand 
dollars, with good security, to the Ordinary of Cobb county, to pay an- 
nuaily to Habersham I. Adams the interest arising from said fund, to 
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be used by him for the equal and mutual benefit of all of said Flournoy 
Adams’ lawful children, and at the death of the said Emily B. Cason 
to be paid over to all her children, share and share alike. 

“It is further ordered that the estate of Adams do pay the costs of 
this proceeding and reasonable counsel fees of the administrator, and 
the trust fund to be paid over to be reduced by the amount of counsel 
fees of complainants’ solicitor herein for recovering the same, said 
amount to be paid by the administrator to complainants’ solicitor. 

Wo. Gipson, Judge, etc.” 

‘Filed in office July 16th, 1878. 


8. H. Crump, Clerk.” 

Within thirty days from the rendition of the said decree, 
and at and during the same term of the court which had 
not adjourned, at which the trial was had, the complainants, 
by their solicitor, excepted to the said acts and rulings on 
the trial and the decree as rendered upon the finding of the 
jury, and assigned error upon the following grounds : 

1. Because the court held the decree of divorce, with 
schedules annexed, as prima facie binding on complainants, 
and that it could only be overcome by positive and con- 
clusive proof. 

2. Because the court admitted in evidence for defendants, 
without qualification, the record in the divorce proceedings, 
complainants objecting. 

3. Because the court admitted the testimony of witness 
(Riley) as to sales made after the separation between Flour- 
noy W. Adams and his wife, complainants objecting. 

4. Because the court refused to admit the testimony of 
E. B. Cason for any purpose whatsoever. 

5. Because the court refused to submit to the jury cer- 
tain of the issues of fact presented by complainants’ solici- 
tor, and added to one, and allowed the corpus to be reduced 
by debts alleged to be due by the wife at the time of the 
covertaure. 

6. Because the court charged the jury that the verdiet 
and decree of Oglethorpe superior court were presumptive 
evidence of the settlement of all rights as to the trust estate 
of Mrs. Cason, and such presumption stands until rebutted 
by proof. 
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7. Because the court, in entering its decree of July 13, 
1878, on the verdict of the jury, used the following lan- 
guage: 

“Upon said party to whom payment is made giving bond 
for two thousand dollars, with good security, tothe ordinary 
of Cobb county, to pay annually to Habersham I. Adams, 
the interest arising from said fund, to be used for equal and 
mutual benefit of all of said Flournoy Adams’ lawful chil- 
dren, and at the death of said Emily B. Cason, to be paid 
over to all her children, share and share alike.” 

8. Because the court refused to enter the decree presented 
by complainants’ solicitor in writing, as follows: 

“Pursuant to the act of February 23, 1876, directing a 
written judgment and decree upon the special verdict of 
facts found upon the issues made by the pleadings and 
submitted to the jury, the court is of the opinion that under 
the law applicable to the facts so found, that the complain- 
ants do recover of and from John M. Walton, as adminis- 
trator in Georgia, tobe levied of the goods and chattels of 
Flournoy W. Adams, deceased, in his possession to be ad- 
ministered to-wit: the fifty shares of capital stock in the 
Georgia Railroad and Banking Company standing in the 
name of Flournoy W. Adams on their books at the time 
of his death, the sum of fourteen hundred and forty-one 
28-100 dollars, principal, with interest from April 19th, 1866, 
the date of divorce between Flournoy W. Adams and Emil y 
B. Adams, until paid, with costs of suit, less the sum of 
two hundred dollars paid under the order of this court De- 
cember 28th, 1876, which is to be credited on the interest 
found to be due and payable from April 19th, 1866.” 

9. Because the court went outside of the issues presented 
by the pleadings and issues of fact to decree in favor of 
the children of the second marriage of F. W. Adams, along 
with May Adams, his child by his first marriage, and divi- 
ded among them the income of the property received by 
the first marriage and found by the facts never to have 
been accounted for in the diverce proceedings. 
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10. Because the court required bond and security of his 
own motion from the proposed custodian of the fund, the 
same not being asked for by any one, and Habersham I. 
Adams being the testamentary guardian of all the children 
of F. W. Adams. 

The respondents, John M. Walton, administrator, and 
Habersham I. Adams, testamentary trustee, joined in the 
foregoing bill of exceptions, and assigned as error the re- 
fusal of the court to grant a new trial on each of the fol- 
lowing grounds, to-wit: 

1. Because the jury had no authority under the act of 
February 23, 1876, to return a general verdict. 

2. Because the fact of finding numbered “3,” to-wit: 
“He has not accounted for one negro and one hundred and 
forty 45-100 dollars, and all of finding numbered “5” are 
contrary tu the evidence, and strongly and decidedly against 
the weight of evidence. 

3. Because said finding and part of finding are contrary 
to the charge given by the court, in substance, as follows: 

That the verdict and decree of Oglethorpe superior 
court were presumptive evidence of the settlement of all 
rights as to the trust estate of Mrs. Cason, and such pre- 
sumption stands until overcome by proof, 

4. Because the court failed to hold that said verdict and 
decree in Oglethorpe superior court were a complete bar to 
this suit. 

And said respondents also assign as error the judgment 
of the court in overruling the motion for new trial on all 
of said grounds, and also the a:lowance in the decree made 
by the court of interest on fourteen hundred and forty-one 
28-100 dollars. 

We think the law is this. Ina case proceeding for divorce 
and the disposition of the property belonging to husband 
and wife, it is the province of the court and jury to dis- 
pose of the property that belongs to the husband, and any 
estate of the wife, by way of making provision for the wife, 
child or children. In y;1oceedings for a divorce, the parties 
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to the proceedings, husband and wife, are suz juris, and in 
a court having jurisdiction of the persons and subject mat- 
ter, the proceedings and judgments rendered have the same 
effect, and are as conclusive as judgments in other cases ; 
which principle applied to this case will make the judgment 
rendered in Oglethorpe superior court, conclusive as to the 
rights which Mrs. Adams (now Mrs. Cason) has in reference 
to any provision to which she was entitled out of her hus- 
band’s property or her own property, and also conclusive 
upon her as to any provision which was made by the jury, 
upon the Jast trial by the second verdict, for the child, May 
Adams, out of the property of Flournoy W. Adams, or the 
life estate of Mrs. Cason. We also think that as against 
the children of Emily B. Cason, the record of the proceed- 
ings in the divorce case in Oglethorpe county is evidence of 
nothing. 

The provision which the law permits to be made for a 
child or children in a divorce case must be made out of the 
property and estate of the parents, and not the property or 
estate of the child or children. 

By the will of Wm. H. Barnett, two items of which are 
copied into this opinion, his daughter was entitled to an es- 
tate for her life in the property bequeathed to her, with re- 
mainder to such child or children as might be born of her 
body. 

Therefore the court in Oglethorpe had the right, so far 
as that property is concerned, to dispose of her life estate 
only in said property. ‘That much we think the court had 
the right to do, and to that extent only the judgment is con- 
clusive ; further than that it proves nothing. 

We do not think there is any force in the objection that 
Mrs. Cason was never served with the amended schedule. 
She had been served personally with the libel for divorce 
and a schedule of the property of the parties, and it was 
competent to amend the schedule annexed before the trial 
to show the then existing status of the property and es- 
tate of the parties. But this schedule for obvious reasons 
cannot affect the other complainants. 
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We do not think there was any valid objection to the tes- 
timony of Riley. Mrs. Cason having no interest in the mat- 
ter, is a competent witness for complainants’ to prove any- 
thing that is proper to be proved, but not to prove anything 
against the decree in Oglethorpe county, or to prove any con- 
tract or anything that occurred between herself and husband. 
The estate of Flournoy W. Adams is liable to the complain- 
ants for the corpus of the estate which came into his hands 
from the executor of Win. H. Barnett, or the guardian of his 
former wife Emily Barnett, at the death of Mrs. Cason. 
Her life estate in the property having been disposed of by 
the decree in the divorce case in Oglethorpe, the proper 
inquiry is, what is the amount cf the estate received by 
Flournoy W. Adams by virtue of his intermarriage with 
Emily Barnett under the will of Wm. H. Barnett, and how 
has he accounted for it? and for the amount unaccounted 
for, his estate will be responsible to the children of Emily 
Cason at her death, without interest during her life. She 
would have been entitled to that, if it was not defeated by 
the decree in the divorce case in Oglethorpe, which it will 
be perceived we think was done. When the amount which 
the children of Emily Cason are entitled to recover is ascer- 
tained, its present value might be ascertained, and be decreed 
to be paid now, in order that there could bea present enjoy- 
ment of the interest of the fund, and that the administration 
could be wound up, or payment of the whole sum might be 
postponed until the death of Mrs. Cason. 

It might be supposed that we think the case prematurely 
brought. We do not; for the fact that Mr. Adams died in 
New York, and the danger that a foreign administrator 
might transfer or dispose of the only property in Georgia 
to answer the just rights of complainants, is a sufficient 
reason, when considered with reference to the danger to the 
corpus, to give jurisdiction to ascertain now the equitable 
rights of these parties, looking to the condition of things at 
the time of filing the bill. If any portion of the corpus of 
the estate has been lost in good faith, or destroyed without 
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negligence, that would be a sufficient accounting pro tanto. 

We cannot sustain the verdict in this case, because it 
makes provision for Mrs. Cason, whose rights we think are 
concluded, and because it invades the provision made by 
the decree in the divorce case for May Adams, and divides 
that $2,500.00 between her and her half brothers and sister, 
and gives the interest to Mrs. Cason for life. 

We cannot sustain the decree made by the judge, because 
it provides for the payment of the interest on the verdict 
to the children of Mr. Adams, who are strangers in blood 
to the ancestor Barnett, from whom the fund came; and 
for the more conclusive reason, that there is no finding of 
the jury upon which the decree can be based. There is 
nothing in the issues made by the pleadings to justify it. 
Judgment is therefore reversed and a new trial ordered 
upon the grounds indicated in this opinion. 

Judgment reversed. 


CasTLeBeRRY vs. THE STATE OF GEORGIA. 


. A ditch to convey water for mining purposes includes any dam con- 
nected therewith which is necessary to maintain the accustomed 
flow of water into and along the ditch. To cut down any such 
dam, is to cut, injure and damage the ditch. 

. Where the sole share holder in a corporation is in actual possession 
and use of the corporate property, such as a ditch to conduct water 
for mining purposes, an indictment for injuring such property need 
not name or refer to the corporation, but may describe the property 
as belonging to the share-holder as a natural person. His possession 
and use are sufficient indicia of ownership. 

3. To justify cutting down adam which constitutes a necessary part 
of a ditch in another person’s use and possession, a mere assertion 
of the title to the dam, or to the water it controls, or to the ditch, 
will not suffice; the asserted title, or at least some apparent or 
probable right, must be proved. 


Criminal law. Indictment. Corporations. Stockhold- 
er. Before Judge UnpeErwoop. Lumpkin Superior Court. 
September Term, 1878. 


Reported in the opinion. 





FEBRUARY TERM, 1879. 443 


Castleberry vs. The State. 


M. G. Boyp, for plaintiff in error, cited Code, §§742, 753, 
4611, 4683 ; acts of 1872, p. 317. 


Tuomas F. Greer, solicitor-general ; W. P. Price, for 
the state. 


B.ieckey, Justice. 


The indictment was for a misdemeanor, and was based 
on section 4623 of the Code, which is in these terms: “ If 
any person or persons shall unlawfully, willfully, and ma- 
liciously cut, break down, destroy, or in any manner hurt, 
damage, injure or obstruct, or shall counsel and assist, or 
advise any person or persons in any manner to hurt, dam- 
age, injure, obstruct, break down, or destroy any ditch or 
ditches, canal or canals, flume or flumes, dome or domes, 
tunnel or tunnels, made, constructed, erected or used to con- 
trol and convey water to any mine or mines for mining 
purposes, or any of the appurtenances to such ditch or 
ditches, canal or canals, flume or flumes, dome or domes, 
tunnel or tunnels, belonging or appertaining, such person 
or persons so offending, shall be liable to be indicted for a 
misdemeanor, and on conviction, shall be fined or impris- 
oned, or both, at the discretion of the court.” The indict- 
ment charged that on a certain day, in the county of Lump- 
kin, Elisha F. Castleberry did, unlawfully and with force 
and arins, willfully and maliciously cut, break down, dam- 
age, injure and obstruct the mineral ditch or canal of one 
John A. Parker, upon a certain described lot of land, and 
that the ditch was made, corstructed, erected and used to 
control and convey water to a gold mine, for mining pur- 
poses. 

Parker testified that the ditch was in his possession, and 
that it conveyed water to his mine, and also to another 
mine that he held by lease; that the water at the former 
of these gave out, and that, on going up the ditch at a certain 
time to see what was the matter, he found “the dam cut 
down ;” that the defendant was there and said he cut it, 

29 
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saying it was his property, and that he wanted to use the water 
himself ; that witness had been in possession eight or ten 
years, having ¢ gone into possession the first or second year 
after the war: that witness and his brother had the ditch 
chartered under the name of Ralston Branch Mining Com- 
pany ; that he afterwards bought his brother’s interest, and 
was sole owner of the ditch at the time defendant “cut 
the dam down ;” that no damages had ever been assessed 
for running the ditch through the land, and none tendered or 
claimed. Another witness testified that he had the ditch cut, 
some two or three or four years before the war, having obtain- 
ed permission tocut it from Richard Castleberry, who though 
not in actual possession, was recognized as owner of the 
land, or claimed it, it being then “in the woods ;” that the 
ditch was not used during the war; that after the war witness 
gave Parker permission to use it; and that it conveyed 
water to the mine leased by witness to Parker. 

The jury found the defendant guilty. He moved fora 
new trial on the usual grounds, and for alleged error of 
the court in charging the jury. His motion was overruled, 
and on that error is assigned here. 

1. The whole charge is not in the record. Two extracts 
from it are set out in ‘the motion fora new trial. The first 
s, “that if the jury find from the evidence that the defend- 
ant broke or cut the dam that turned the water in the ditch 
of John A. Parker, and that Parker was in possession of 
the ditch, using it for mining purposes, then that was an 
appurtenance to the ditch or canal, and damaged or inter- 
fered with the ditch or canal, the jury would be authorized 
to find the defendant guilty.” This language is somewhat 
loose and inaccurate, but our belief is that it did not mis- 
lead the jury. Its purpose was, to instruct the jury on one 
of the elements of the case, and only one; which was, the 
necessary relation of the dam to the ditch in order for the 
defendant’s act to be within the terms of the indictment 
and the statute. The meaning seems to be that if Parker 
was in possession of the ditch, using it for mining purpo- 
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ses, and if the dam turned the water into the ditch, and 
the defendant cut or broke the dam, he thereby damaged 
the ditch. In other words, that in the case supposed, the cut- 
ting or breaking of the dam would be the cutting or breaking 
of the ditch, the dam being virtually a part of the ditch if it 
controlled the water. It may be fairly assumed that else- 
where in the charge, the requisite mental concomitants of 
the defendant’s act, namely, that the act had to be willful 
and malicious, as well as unlawful, received attention. 
The fragment of the charge we are considering is, more- 
over, to be construed in the light of the evidence ; and that 
shows beyond question that the defendant’s intermeddling 
with the dam did damage the ditch to the extent of mak- 
ing the water at Parker’s mine “give out.” It cannot be 
ascertained from the record precisely how the dam was 
located relatively to the ditch. Most probably, it was a con- 
tinuation of the lower side of the ditch across the channel. 
of the natural stream, where the ditch and the stream uni- 
ted, and was thus a kind of raised wing projecting from the 
head of the ditch to the opposite bank of the stream, and. 
serving to arrest the flow of the water along the stream,. 
and force it to enter and pass through the ditch. Whether 
this conjecture be correct or not, there is every indication. 
in the evidence that the dam was essential, and so related 
to the ditch as that the water would fail when the dam was. 
down. A ditch to convey water for mining purposes, in- 
cludes any dam connected therewith which is necessary to 
maintain the accustomed flow of water into and along the 
ditch. To cut down any such dam, is to cut, injure and 
damage the ditch. 

2. Thesecond extract from the charge of the court reads 
thus: “If the jury believe from the evidence that John A. 
Parker bought the interest of his brother in the Ralston 
Branch Mining Company, and that he is the sole corporator 
of said company, then the charge in the bill of indictment 
is good, even if the charge of ownership was required.” 
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Here again the court dealt with but a single element of the 
case, namely, the correspondence between the evidence and 
the indictment on the question of title to the ditch. The 
evidence was clear that John A. Parker, in whom the indict- 
ment laid the property, was in possession, and that was 
enough. The charge of the court was amenable to no valid 
objection from the defendant, for it is certainly true that 
where the sole share-holder in a corporation is in actual 
possession and use of the corporate property, such as a 
ditch to conduct water for mining purposes, an indictment 
for injuring such property need not name or refer to the 
corporation, but may describe the property as belonging to 
the share-holder as a natural person. His possession and 
use are sufficient ¢ndicia of ownership. 

3. It was insisted in argument that there could be no 
conviction, because there had been no payment for the 
privilege of cutting the ditch, no assessment of damages, nor 
acquisition of the right-of-way, etc., in the manner necessary 
under the charter of the Ralston Branch Mining Company. 
Acts of 1872, p. 317. Also, that the land belonged to the 
defendant, and that in interfering with the dam he was 
dealing with his own property, and that, at all events, he 
acted under a claim of right. Parker had the ditch in his 
possession, and had long had it. The evidence does not 
show that the land belonged to the defendant, or that he 
was concerned in raising a question as to the non-payment 
of damages, or the non-acquisition of the right-of-way. 
When admitting his interference with the dam, he said it 
was his, and he wanted to use the water, but he adduced at 
the trial no evidence of the foundation or of the good 
faith of his claim. It was not he, but one Richard Castle- 
berry who claimed the land prior to the war, and gave per- 
mission for the ditch to be cut. The first we hear of any 
claim by the defendant was when he avowed his apparent 
trespass. To justify cutting down a dam which constitutes 
a necessary part of a ditch in another person’s use and 
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possession, a mere assertion of title to the dam, or to the 
water it controls, or to the ditch, will not suffice ; the asser- 
ted title, or at least some apparent or probable right, must 
be proved. 

Judgment affirmed. 


Few vs. Watton et al. 


1. A levy “upon the life interest of Mrs. Ann E. Walton in 600 acres 
of land, more or less, lying in the county of Morgan, adjoining 
land of J. A. Broughton, J. J. Clack, ard others,” was not a suffi- 
cient description, where there was a body of land from which, by 
decree, she had been allowed 600 acres. 

. Where arbitrators in a pending case, set apart certain land to a 
widow and family in lieu of dower, homestead, etc., the part so as- 
signed did not, without more, become a homestead estate. 


Levy and sale. Claim. Before Judge Barriterr. Mor- 
gan Superior Court. September Term, 1878. 


Mrs. Walton, as administratrix of her deceased husband, 
filed her bill against Poullain, executor, e¢ al., to marshal 
assets, etc. The matters in controversy were referred to ar- 
bitration. The award which, with an amendment, was 
made the judgment of the court, contained this item : 

“We further award and decree that, in discharge of the 
claims of dower, homestead and other exemptions set up in 
said bill of complaint, the said Ann E. Walton, the widow 
of the said I. L. Walton, in writing which is hereto appended, 
assenting hereto, six hundred acres of land be set apart up- 
on the Little river plantation, as the said Ann E. Walton 
may select, so as to include the improvements upon said 
plantation, provided the same shall be laid off in one body. 
Also, fifteen hundred dollars in money, and all the house- 
hold and kitchen furniture, to be for the use of said Ann 
E. Walton and children during her life or widowhood, and 
at her death or inter-marriage to be equally divided between 
the children of the former marriage then in being.” 
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Few obtained judgment against Mrs. Walton, and the 
sheriff made the following entry of levy: “I have this day 
levied the above fi. fa. upon the life interest of Mrs. Ann 
E. Walton in six hundred acres of land, more or less, lying 
in the county of Morgan, adjoining lands of J. A. Brough- 
ton, J. J. Clack and others.” 

Mrs. Walton, for herself and children, claimed this land 
asa homestead. By agreement, all questions of law and 
fact were submitted to the court without a jury. He dis- 
missed the levy, and plaintiff excepted. 


J. H. Horxann, by brief, for plaintiff in error, cited Code, 
§2003 ; const. 1868, art. 7, sec. 1; 41 Ga., 128. 


No appearance for defendants. 
Warver, Chief Justice. 


This was a claim case and by consent was submitted to 
the decision of the court both as to the law and the facts 
without the intervention of a jury. The court, after hear- 
ing the evidence and the argument of counsel, dismissed 
the plaintiffs levy, to which judgment the plaintiff ex- 
cepted on the following grounds: 1. Because said judg- 
ment was contrary to law and the evidence. 2. Because 
said judgment was strongly and decidedly against the 
weight of the evidence. 

The claimant claimed the land under a judgment upon an 
award which vested the title in her and her children during 
her life or widowhood, and at her death or marriage to be 
equally divided between the children of her former mar- 
riage then living. The land was levied on to satisfy a 
judgment obtained against the claimant for her individ- 
ual debt, and was levied upon her life interest in the land, 
without specifying what part of the land she had a life 
interest in. We affirm the judgment of the court below 
dismissing the plaintiff's levy, because it was illegal, and 
not because she had a homestead exemption as against her 
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own debts, though she may obtain one by complying with 
the requirements of the law for that purpose. 

Let the judgment of the court below, dismissing the 
plaintiff's levy, be affirmed. 


We pon et al. vs. Cotqurrt, governor. 


1. In a time of peace, and when the magistrates of the country are not 
overwhelmed with police business, to an extent rendering it im- 
practicable to dispatch the same without encroaching upon the 
Sabbath, a court of inquiry cannot be begun and held on Sunday 
for the examination and commitment of offenders, not even of 
Sabbath-breakers, rioters, or disturbers of public worship. War- 
rants may issue and arrests be made, but examination and trial can- 
not be commenced until Monday. 

. It is lawful to take a bond on Sunday, admitting a prisoner to bail, 
the same being in favor of liberty, and in the nature of a work of 
charity to a human being in distress, 

- Though a void judgment be some part of the inducement to a con- 
tract, yet, if the contract would be valid and obligatory had no 
judgment been rendered, the contract is not made void by the nul- 
lity of the judgment. Thus, where a prisoner in the custody of an 
officer under a warrant, insisted upon being tried on the Sabbath 
day, and was tried by the magistrate accordingly, and was ordered 
to give bail or stand committed to jail, though the order was void, 
the bond was good as a voluntary obligation, inasmuch as the pris- 
oner had a right to dissolve the arrest by giving bail (the offense 
being bailable) without the compulsion of any order or judgment 
whatsoever. To insist on a hearing upon Sunday, and to obtain it 
and then give bail, is to waive a legal hearing; and waiver is per- 
mitted by the Code, sections 10 and 4743. 

. Voluntary intoxication short of deprivation of reason, unless the 
opposite party has contributed to produce it, will not disable a per- 
son to waive aright or to bind himself by a contract, in the ab- 
sence of fraud or imposition. Moreover, any disability of the 
principal in a bond or recognizance which is known to the bail, 
will not prevent the bail from being bound by their undertaking, 
they being instrumental in causing him to be discharged from 
arrest, and delivered into their friendly custody. 

. An error of the court in refusing a non-suit is cured, if either party, 
in the course of the trial, supplies the deficient evidence. 
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Criminal law. Contracts. Sabbath. Bonds. Bail. Non- 
suit. Practice in the Superior Court. Commitment. Waiver. 
Before Judge Porrte. Hart Superior Court. September 
Term, 1878. 


Reported in the opinion. 
F. B. Honexs ; Samuet Lumpxn, for plaintiffs in error. 


Seaporn Reess, solictor general, for defendant. 


BuEckLEy, Justice. 


On Sunday, the 21st of October, 1877, during divine 
service at a country church in Hart county, four men, resi- 
dents of South Carolina, behaved in a violent, boisterous 
and disorderly manner, disturbing the congregation, and 
causing it to break up and disperse. In the midst of the 
disorder, a constable, who happened to be present, arrested 
them. One of them escaped. The constable conducted 
the other three before a justice of the peace, procured a 
warrant, and then detained thei under the warrant, enter- 
ing their arrest thereon. They were intoxicated, were 
without counsel, and could not procure any, but insisted 
upon being triedat once. The trial was commenced late 
in the afternoon, and was concluded after dark. It took 
place at the residence of the justice of the peace, which 
was about half a mile from the church, and some nine 
miles from Hartwell, the county town. The state was rep- 
resented by an attorney at law, and the prisoners had the 
assistance of a non-professional friend. Twenty-three wit- 
nesses were examined, ten for the prosecution, and thir- 
teen for the defense. The costs of the proceeding, as reg- 
istered on the warrant, amounted to $37.80. At the close 
of the investigation, the presiding magistrate passed and 
signed officially an order in the following terms: “After 
hearing the testimony of the parties, on both sides, it is 
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held by the court that there is probable cause of the guilt 
of the within char e against the prisoners ; and it is ordered 
by the court that the defendants give bond and security in 
terms of the law, or be committed to the jail of said 
county, this 21st day of October, 1877.” One of the pris- 
oners, Taylor, gave bond accordingly, in the penal sum of 
eighty dollars, for his appearance at the superior court to 
answer for the offense, with Weldon and Boleman as bail. 
The bond was delivered on the day of the arrest and trial, 
about nine or ten o’clock at night. It bore the same date 
as the order of commitment, and recited that order, as well 
as the arrest. Afterwards, in the superior court, a bill of 
indictment was preferred and found against Taylor for the 
offense, under section 4574 of the Code; and on his failure 
to appear, a judgment nist forfeiting the bond was ren- 
dered. <A scire facias issued, and was served upon the bail 
only, a return of non est being made as to the principal. 
The bail pleaded to the scire facias, first, that the bond 
was illegal and void because made and delivered on the 
Sabbath day ; and, secondly, that both the judgment of the 
magistrate requiring the bond and the bond itself were 
illegal and void, because there was uno necessity or other 
good reason for holding the court of inyuiry on the Sab- 
bath day, and the holding of the same was not a work of 
necessity or charity, but was an exercise of the ordinary 
business or calling of the magistrate. 

At the trial a verdict for the amount of the bond was 
had against the bail, and they moved for a new trial, the 
overruling of which motion is the subject of the present 
writ of error. Several grounds were contained in the 
motion for a new trial, but they nearly all had relation to 
the alleged invalidity of the bond as a contract made on 
Sunday, under the circumstances above narrated ; which 
circumstances, with some amplification of the particulars, 
appeared in evidence. The question is, was the bond valid 
or invalid ? 


1. In Georgia, as in England, Sunday is a holy day. The 
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Code denominates it the Lord’s day, and as the Lord’s day 
all courts and magistrates are to consider it. This they are 
to do as matter of mere law, irrespective of religious obli- 
gation and duty. On it there can be performed no judi- 
cial labor which does not come fairly within the description 
of works of necessity or charity. Sunday isno day for trial 
and judgment, being, by the common law, dies non juridi- 
cus. The mere act of receiving a verdict on Sunday, whi h 
the jury ace ready to deliver, is illegal. 49 Ga., 436. The 
current of decision by this court has been pro-sabbatic in 
full measure, and with that current runs, we think, the true 
law, as well as the general moral sentiment of the people of 
the state. Courts, high or low, are no less bound to ab- 
stain from ordinary labor on the Sabbath day, than are 
private individuals. In a time of peace, and when the 
magistrates of the country are not overwhelmed with po- 
lice business, to an extent rendering it impracticable to dis- 
patch the same without encroaching upon the Sabbath, a 
court of inquiry cannot be begun and heldon Sunday for 
the examination and commitment of offenders, not even of 
Sabbath-breakers, rioters, or disturbers of public worship. 
Warrants may issue and arrests be made, but examination 
and trial cannot be commenced until Monday. In the 
record before us there is no trace of any necessity, physical 
or moral, which made it incumbent upon the magistrate to 
disregard the legal restraints appertaining to the Sabbath, 
and engage in the exercise of judicial functions on that 
day. Doubtless, he supposed himself to be in the line of duty, 
but he was mistaken. All he did judicially in the premises 
was absolutely void; and in strict law, he was himself am- 
enable to the penalties of section 4579 of the Code, as a 
violator of the Sabbath day, the holding of courts of in- 
quiry being a part of his ordinary calling as a judicial officer. 

2. The warrant and arrest were, however, legal. Taylor 
was in lawful custody, and was as effectually a prisoner and 
deprived of his liberty as if he had been in jail. Had he 
been in jail he might have been legally delivered on bail, 
though it was Sunday. 55 @a., 244. 
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It is lawful to take a bond on Sunday, admitting a pris- 
oner to bail, the same being in favor of liberty, and in the 
nature of a work of charity to a human being in distress. 
The place or the mode of his confinement, so that he be in 
actual legal custody, is not essential. See 31 IIl., 469. 

3. The mere fact that the bond was taken on Sunday did 
not vitiate it. The bond recites, however, the void order 
of commitment passed by the magistrate, and the evidence, 
fairly construed, shows that the decision embodied in that 
order was in fact an inducement to the giving of the bond. 
The bond was made and delivered, not only because of the 
warrant and arrest, but because the judgment of the magis- 
trate required it as a condition of keeping out of jail. That 
judgment was certainly valid or invalid. If valid, it would 
go to uphold the bond; and if it was invalid, (as we have 
pronounced it) it had no binding force, and compliance 
with it was wholly voluntary on the part of the prisoner. 
He accepted and complied with it when he was under no 
obligation to do so. Thereby he recovered his liberty, and 
that was the main end in view, and was, of itself, a sufficient 
consideration for his contract. If the giving of the bond 
had left him in statu quo, that is, still in custody, and its 
only effect had been to keep him ont of jail, the bond would 
have been equally void with the magistrate’s order; but, as 
may be fairly inferred from the evidence, he not only kept 
out of jail, but was freed from the imprisonment in which he 
was held by the officer under the warrant. Doubtless, he 
was restored immediately to full liberty. Though a void 
judgment be some part of the inducement to a contract, yet 
if the contract would be valid and obligatory had no judg- 
ment been rendered, the contract is not made void by the 
nullity of the judgment. Thus, where a prisoner in the cus- 
tody of an officer under a warrant, insisted upon being tried 
on the Sabbath day, and was tried by the magistrate accord- 
ingly, and was ordered to give bail or stand committed to 
jail, though the order was void, the bond was good as a 
voluntary obligation, inasmuch as the prisoner had a right 
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to dissolve the arrest by giving bail (the offense being bail- 
able) without the compulsion of any order or judgment 
whatsoever. To insist on a hearing upon Sunday, and to 
obtain it and then give bail, is to waive a legal hearing ; 
and waiver is permitted by the Code, sections 10 and 4743. 

4. According to the decided weight of the evidence the 
intoxication of the prisoner was but partial, and did not 
reach to the degree of depriving him of reason. He was 
responsible, civilly as well as criminally, for his voluntary 
conduct. He was competent to waive his right to be legally 
tried by the magistrate, and to enter into a binding contract 
for his appearance at the superior court. It is not pretended 
that the state or any of its officers had any agency in pro- 
ducing his drunkenness. Code, §2737. His condition, what- 
ever it was, was known to his bail when they united with 
him in executing the bond. Had his intoxication been such 
as to disable him to contract, they, as his sureties, being 
aware of his disability, would have been bound. Code, 
§2149. The contract was as beneficial to him as it would 
have been if he had been sober. By entering into it, the 
bail procured his discharge from imprisonment, and estab- 
lished a friendly custody of him in themselves. He is not 
urging the invalidity of the bond, and they cannot urge it 
for any disability on his part of which they had knowledge. 
If he was so drunk as to unfit him for managing his defense 
discreetly, the magistrate should, on that account, have post- 
poned the hearing. But it does not appear t’.at he was in- 
capacitated for the business in hand. Neither he nor his 
friends applied for any delay or indulgence because of his 
intoxication, or for any other reason. On the contrary, it 
was by his express desire, and that of his associates, that the 
investigation took place immediately. In view of the gen- 
eral principles of the law, together with the two sections of 
the Code last cited, it may be laid down, on this part of the 
cease, as follows: Voluntary intoxication short of depriva- 
tion of reason, unless the opposite party has contributed to 
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produce it, will not disable a person to waive a right or to 
bind himself by a contract, in the absence of fraud or impo- 
sition. Moreover, any disability of the principal in a bond 
or recognizance which is known to the bail, will not prevent 
the bail from being bound by their undertaking, they being 
instrumental in causing him to be discharged from arrest, 
and delivered into their friendly custody. 

5. One ground of the motion for a new trial involves a 
point of practice which has been several times decided. An 
error of the court in refusing a non-suit is cured, if either 
party, in the course of the trial, supplies the deficient evi- 
dence. 

Cited by counsel for the bail, 4 N. H., 153; 13 Mass., 
324; 12 Ga,, 98, 380; 31 Lb., 607, 625, 638; 49 7b., 436 ; 
55 7b., 244; Story’s Contracts, 646, 617 ; 3 Chit. Genl. Prac., 
95; 41 Ga, 452; 59 Jd., 683; 46 Zb., 80; Code, $$4579, 
4574. By counsel for the state, Cobb’s Dig., 853 ; 55 @a., 
244; 31 IIll., 469. 

Judgment affirmed. 


Mosss, trustee, vs. Toe EaG te anp Poentx Manvracrurine 
Company. 


[This case was argued at the last term and decision reserved. ] 


1. Deeds to certain of nineteen water-lots on the Chattahoochee river, 
with descriptive words of the following character in each deed, to- 
wit: ‘‘Running to a point twenty-five feet of the eastward wall of 
the rock canal or reservoir constructed in the bed of said river Chat- 
tahoochee, thence running south seventy-two feet to the south line 
of said lot and leaving twenty-five feet between the west end of 
said lot and the eastern wall of said reservoir or canal for a water 
passage or wat¢r-way,’’ etc., with a covenant that the grantee shall 
be entitled to use the one-nineteenth part of all the water of the 
river commanded by said canal, from a grantor having title up to 
the Alabama line across the river, convey an absolute estate in fee 
to said lots only to the western line therein described, with an ease- 
ment to use the water under the covenant beyond said limits—leaving 
the fee in the grantor to the remainder of the river-bed up to the 








456 SUPREME COURT OF GEORGIA. 


Moses, trustee, vs, The Eagle and Phenix Manufacturing Co. 





Alabama line; and such fee, though incumbered with such service 
to the dominant estate granted, is liable to levy and sale under a 
judgment and execution against the grantor. 

. This construction of the deeds apparent on their face is strengthened 
by other covenants therein and other surrounding facts. 

. Possession of the estate so granted will not ripen into a prescriptive 
title, or discharge the fee from the lien of the judgment, beyond the 
boundaries embraced in the deed. 

. Under the facts of this case no stockholder of the Water Lot Company 
can set up the deed by which he acquired his stock as color of title 
to found a prescription upon with reference to the premises in dis- 
pute, as against the Water Lot Company or the judgment creditor. If 
the Water Lot Company never conveyed the premises, they constitute 
a trust fund to pay the debts of the corporation, and the stockholder 
being chargeable with notice of the trust, cannot hold adversely so 
as to defeat a judgment creditor of the trust. 

. The value of the servient estate, so incumbered with the right of the 
dominant estate to the use of the water flowing thereon, is imma- 
terial; the sole question is, is it liable to be sold under this execution. 


Deeds. Estates. Easement. Levy and sale. Prescription. 
Stockholders. Trusts. Notice. Before Judge Crawrorp. 
Muscogee Superior Court. May Term, 1878. 


An execution in favor of Van Leonard, trustee, against 
the Water Lot Company, was levied on certain water-lots, 
which were claimed by the Eagle and Phenix Manufacturing 
Company. The Chattahoochee river, between the city of 
Columbus and the Alabama side of the river, has been laid 
off into lots, called “water-lots,”’ for manufacturing purposes, 
and these form the subject matter of this case. (See 11 Ga., 
556.) The claimant insisted that it had a fee simple title 
by reason of certain deeds from the Water Lot Company to 
its vendees, of the form set out in the first division of the 
opinion, the claimart claiming under these vendees. Plain- 
tiff in execution insisted that such deeds did not convey the 
entire lots but only parts of them, with an easement as to 
water from the balance, or that part of them which lay next 
to the Alabama line. 

The Water Lot Company was an incorporated company ; 
its stock was not divided into shares or certificates, but con- 
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sisted of land (and water), and the interest which each incor- 
porator had in this appears to have represented the amount 
of his interest or stock in the corporation; the company 
made deeds to its members, and such interests were conveyed 
from one to another by deeds. The judgment under which 
this levy was made was rendered in 1859. Howard was 
the originator of the company. Baird, Jeter and Carter, 
each became one-fourth owners with him ; they sold to Col- 
quitt ; he sold to Echols about 1863 ; under him, by a chain 
of title, claimant lays claims to a three-fourth interest, and 
under a chain of title from the executors of Howard, to the 
other fourth. The corporation does not seem to have ever 
been formally dissolved, but gradually dropped out of view, 
and the individual owners held in their own names. 

On the trial the jury found for claimant. Plaintiff in 
ji. fa. moved for a new trial on the following, among other 
grounds: 

1. Because the court refused to charge to the effect that 
the deeds of the form set out conveyed a fee simple title 
only to the boundaries described in them, with an easement 
of water on the balance of the lots beyond the specified 
boundaries. The court, on the contrary, charged to the ef- 
fect that the deeds conveyed a fee simple title to the whole 
of the lots. ' 

2. Because the court charged in effect that a bona fide 
purchaser, without notice, and with four year’s possession, 
would be protected against this levy. 

3. Because the court charged as follows: “It is possible 
for a man to hold property that originally belonged to cor- 
porators, and still not choosing to act with the corporation, 
claim. title individually, and afterwards sell to others, who 
might do the same thing, and when all the property so 
bought and so held, none choosing to act under the corporate 
powers given under the charter, if the property itself were 
of such a nature as that each owner could hold it indepen- 
dently and adversely as against the rest, then they might, 
after the lapse of sufficient time, each get a good title indi- 
vidually.” 
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4. Because the verdict was contrary to law and the evi- 
dence. 

The motion was overruled, and plaintiff excepted. 

Van Leonard, trustee, having died, Moses, trustee, was 
made a party in his place. 


R. J. Moses; Buanprorp & Garrarp, for plaintiff in 
error, cited as follows: On easements, Washburn on Serv. 
& Eas., 2, 3, 9, 14, 34, 37, 46; 2 Barn. & Ald., 724. On 
construction of deed, 15 Johns., 454; 4 Hill, (N. Y.), 382, 
367; Washburn on Real Property, 404; Code, §3580; 14 
Pick., 63; 53 Ga., 148. Previous rulings on this subject- 
matter, 30 Ga., 540; 39 Zb., 574; 52 7b., 12; 53 Zd., 619; 
57 Lb., 249; 58 Lb., 280. 


Prasopy & Brannon; James Jounson, for defendant. 
Jackson, Justice. 


1. One of the controlling questions in this case arises 
upon the construction of the deeds under which the Eagle 
and Phenix Company claims the property leviedon. That 
property is land lying west of a certain line in the Chatta- 
hoochee river, so many feet from a rock-wall constructed 
therein, belonging to or parts of water-lots, Nos. 2, 11, 12, 
13, 14 and 15. The whole of these lots once belonged to 
the defendant in execution, the Water Lot Company. That 
company made conveyances of these lots, or parts of them, 
according as those deeds may be construed, to certain per- 
sons from whom the claimant purchased, or through 
whom the claimant holds. The plaintiff in execution in- 
sists that the fee by these deeds passed into the purchasers 
from the company only to the west line in the river above 
referred to, with an easement in the water beyond—leaving 
the fee to the land beyond, under the water, still in the de- 
fendant in execution, to the Alabama shore of the river; 
whilst the claimant insists that the entire title to all of these 
lots passed into their grantors and thence into them. One 
of the deeds is set out fully in the record as a sample of the 
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others, and the true construction thereof must settle this 
point. 

The deed to number three (the others being agreed to be 
similar upon this point) in its descriptive words is as follows : 
“All that tract or parcel of land lying, situate and being in 
the city of Columbus, in said county and state, included in 
the grant made by the legislature of the state of Georgia, 
of the West Commons on Bay street for water-lots to said 
city of Columbus, and known and distinguished in the plan 
of the survey of said water-lots in the Chattahoochee river, 
in said city of Columbus, as lot number three (3), beginning 
on Bay street, as designated by eaid act of the legislature, 
and defined by said survey in pursuance thereof, at the 
southeast corner of lot number two (2) in said survey, and 
running west on the line dividing lots two and three to a 
point twenty-five feet of the eastward wall of the rock canal 
or reservoir, constructed in the bed of said river Chatta- 
hoochee, thence running south seventy-two feet to the south 
line of said lot number three (3), and leaving twenty-five 
feet between the west end of said lot number three (3) and 
the eastern wall of said reservoir or canal, for a water-pas- 
sage or water-way, thence running east on the south line of 
said number three (3) to Bay street aforesaid, thence north 
along Bay street seventy-two feet to the beginning.” 

Then follow certain covenants that the grantee and his 
heirs and assigns, are to do certain blasting, that his build. 
ings are to be fire-proof, and erected in certain proportions, 
so as to leave eleven feet between the walls of the buildings 
and the line of the lot, and are to be chargeable with one- 
nineteenth part (there being nineteen lots) of the expense 
of repairing the dam across the river and the canal or reser- 
voir. 

Then follows this covenant: “And said Water Lot Com- 
pany, of the city of Columbus, hereby covenants with the 
said John H. Howard, his heirs and assigns, that the said 
John H. Howard, his heirs and assigns, shall be entitled to 

30 
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use one-nineteenth part of all the said water commanded 
by the said dam and canal, which water shall be taken from 
said canal and conducted across the water-passage or waste- 
way in flumes or aqueducts, in such manner as not to im- 
pede or obstruct the passage of the water through said 
waste-way from the machinery above said lot number three 
(3.)” 

Then follows another covenant to the effect that the Water 
Lot Company will not erect, or grant the privilege tu others 
of erecting, on any of said water-lots from No. 1 to No. 19, 
any buildings other than fire-proof, and that the buildings 
on the lots adjoining number three shall be eleven feet 
from the north and south lines of number three. 

Then follows the habendum and tenendum as follows : 
‘To have and to hold the above granted and bargained 
premises, with the appurtenances, privileges and easements 
thereof, as herein described and defined, unto him, his heirs 


and assigns, etc.” 
The boundaries of the land conveyed seem to us clearly 


defined in this deed. The Water Lot Company held to the 
Alabama line, which is, we understand, high water mark 
on the western side or shore of the river. If it meant to 
convey all of number three to that line, it would have been 
easy and simple so to have said in the deed ; but instead of 
so stating in the deed, it expressly and plainly defines the 
western line of the lot as in the river, at a certain number 
of feet from “the eastward wall of the rock-canal or reser- 
voir constructed in the bed of the river.” The fee therefore 
passed only to that line, but as it was a water-lot and valu- 
able for manufacturing purposes, an easement in water nec- 
essary for such purposes is granted, with stipulations in re- 
gard to contribution of expenses of repair, etc., etc. 

2. The other covenants set out and referred to in this 
opinion strengthen the correctness of this construction of 
the deed. It would seem to be necessary to reserve some 
fee in the Water Lot Company in order to carry into effect 
its several covenants with the several grantees. It seems to 
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us that the deed and covenants therein, and the circum- 
stances surrounding the grant as disclosed in the record, 
make it clear that this was a grant of a fee to part of lot three, 
with easement or water privilege as to the balance of the 
lot, and indeed to a certain part of all the water controlled 
by thecanal. A servient fee simple title was reserved to 
the remainder of the lot, subject and subservient to the 
right of the dominant estate in the grantee to the use of 
the water, so that the fee remaining in the grantor can 
never be used in such manner as to interfere with the su- 
perior rights of user granted to the superior or dominant 
estate. 

See Washburn on Servitudes and Easements, 2d Ed., pp.. 
2, 3, 9, 14, 37, 46; Wash. Real Property, 4 Ed., p. 404; Doe: 
vs. Wood, 2d Barn. & Ald., 724; Jackson vs. Hatchaway,. 
15 Johnson, 454; Child vs. Starr, 4 Hill, N. Y., 382, cited 
by plaintiff in error. 

The deed to Van Leonard, trustee, is, if different at all,. 
more striking in its terms, as conveying the same part of 
numbereleven. And the deeds from the city to the original 
parties who afterwards made the Water Lot Company con-. 
tain covenants which seem to make necessary the retention: 
of the fee in order to fulfil them. 

But it is hardly necessary to invoke all this aid from: 
other deeds and the covenants in these deeds in order to 
construe them. The boundary is fixed in the deeds them- 
selves, and west it stops at a defined line in the bed of the: 
river, and does not extend to the Alabama shore, so that the: 
land conveyed does not cover the part of the lots levied on. 

3, Of course possession of the property under such 
deeds from the defendant in fi. fa., so conveying title to 
parts of the lots in fee, with easement to water in the re- 
mainder of them, will not discharge the fee not sold from 
the lien of the judgment, though the grantees had been in 
possession four years. They were in possession under these 
deeds, and their possession was of the fee to the boundary 
in the river and of the easement beyond. But they were 
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not, under these deeds from the defendant in execution, in 
possession of the land beyond the line defined in the deeds. 
It is that fee which is levied upon, and that fee is not dis- 
charged from the lien of the judgment by virtue of the 
four years statute. Code, §3583. 

Nor can possession under these deeds ripen into a good 
prescriptive title to the fee beyond the boundary ; for the 
color of title is the deeds and they extend only to that line. 
By prescription the title is good to the land as far as the 
western line in the river and to the easement beyond, but 
it does not, under these deeds, extend to the fee beyond 
that boundary. Code, §§2680, 2681, 2682, 2683. 

4, Nor can any prescription be based upon deeds to the 
stock-holders of this. company to stock therein. Their 
possession under such deeds was not adverse to the Water 
Lot Company, and therefore seven years, or any other num- 
ber of years’ possession under such deeds, could not ripen 
into a title to defeat the judgment creditor of the company. 
Ifth2y were stock-holders in the Water Lot Company, (and 
the deeds seem to make them so) then they were chargeable 
with notice that this property—this unconveyed fee to 
parts.of the lots—was a trust fund to pay the debts of the 
corporation, and knowing of the trust, they could not hold 
adversely so as to defeat a judgment creditor of the trust. 

We think, then, that under the facts. disclosed in this. 
record, (what other facts not therein disclosed may do we 
cannot say) the claimant is not protected by title by pre- 
scription resting upon the deeds exhibited in. the record. 

5. In respect to what this fee levied upon is worth, in- 
cumbered as it is with the right of the dominant estate to 
the use of the water flowing thereon, we have nothing to 
say. Its value will be tested on the block. Whether worth 
little or much, if the title to it be still in the defendant in 
execution, the judgment creditor has the right to sell it. 

Judgment reversed. 
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Tue Macon & Avausra Rartroap Comvany vs. Go.psMITH, 
comptroller-general. 


GorpsmiTH, comptroller-general, vs. Tat Macon & Avcusta 
Rartroap Company. 


[These cases were argued at the last term, and the decision reserved.) 


1. Where the charter of a railroad company provided that its stock 
should be exempt from all taxation except such as was then im- 
posed upon bank stock, and afterwards an amendment to the char- 
ter was passed, and accepted by the company, providing that its 
stock should at all times be subject to such tax as the legislature 
shonld desire to levy, the latter provision repealed the former. 

. An act changing the name of a railroad company, and continuing 
to it under the new name all its rights, privileges, etc. under its 
former name, did not revive provisions of the charter granting ex- 
emption from taxation which had been repealed by prior amend- 
ments. If otherwise, the reviving act being passed after the adop- 
tion of the Code, would not interpose a constitutional barrier so as 
to prevent the legislature from taxing the company like natural 
persons. 

. To be entitled to the remedy provided for by the act of 1874, a rail- 
road must make returns as provided by that act before the issuing 
of executions against it as a defaulter. 


Railroads. Corporations. Charters. Laws. Taxes. 
Before Judge Grice. Fulton Superior Court. April Term, 
1878. 


In addition to the report contained in the decision, it is 
only necessary to add that the fi.,fas. were issued and levied 
under the act of 1874 (p. 107), and that the grounds of il- 
legality set up by defendant were as follows: 


1. Because, by the terms of section 6 of the act of the legislature of 
Georgia, assented to 26th December, 1837, which said act was the origi- 
nal charter act of said company, the company was to be exempt from 
all taxation whatever except such as was provided for in the following 
clause in said 6th section, to-wit: That the stock of the aforesaid 
company shall be exempt from all taxes, duties and impositions what- 
ever, unless it be such a tax, and no more, as is now imposed on bank 
stock in this state. 
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2. Because, at that time, and thence on to February 18, 1854, when 
the charter was amended, the only tax that could have been imposed 
on said company under the charter contract with it was a tax of thirty- 
one and one-fourth cents on every hundred dollars worth of its stock, 
that being the tax on bank stock at the date of the grant of said char- 
ter on the 26th of December, 1837. 

8. Because by the amendment of the charter approved February 
18, 1854, it was provided, ‘‘ That the stock in said railroad company 
shall at all times be subject to such tax as the present or any future 
legislature may desire to levy on the same.” And, though this amend- 
ment was accepted by the company, and thus it consented to the right 
of the state to levy such tax upon the stock of the company as that legis- 
lature, then in session, or any subsequent legistature, might desire to 
levy on the same, still there was no act, either at that session or any 
subsequent session of the legislature, levying a tax in pursuance of 
the provision directly upon the stock of said company, and in 1866, the 
legislature re-enacted the uriginal charter, so far as to fully restore the 
original immunity from taxation. And further, the assessment in this 
case is not in conformity to the constitution of 1868 and the act of 
1874, but is on the capital stock, two millions at par, instead of upon 
the value of the property of the company. 

4. Because, by the terms of the charter, the state is limited to 
taxation upon the stock of the company according to its value, and 
the tax imposed upon railroads in this state, under any act whatever, 
on net earnings, or other property, can have no legal reference to, or 
bearing upon, the Macon and Augusta Railroad Company. 

5 Because the persistent course of the state toward this company 
in abstaining from, or failing to impose, any other tax for more than 
thirty years than that authorized by the charter, is itself a recognition 
and confirmation of the view taken by the company, that nothing but 
its stock was to be taxed, and then only such tax as should be directly 
levied, or authorized to be levied on the same, by special act of the 
legislature. 

6. Because said fi. fas. are issued, and are proceeding under and by 
virtue of the act of the legislature of Georgia dated February 28, 1874, 
and said act, so far as it is claimed to apply to the Macon & Augusta 
Railroad Company, is unconstitutional and void, in this, that it violates, 
or seeks to violate, the contract of the state made with said company 
in its charter, and is therefore in conflict with clause 1, section 10, 
article 1, of the constitution of the United States, and assesses a tax 
greater than that authorized by the charter contract. 

7. Because at the date of the grant of the charter of this company, 
there was no right reserved, either by special provision in it, or by a 
general act of the legislature applicable to all corporations, to with- 
draw the franchise, and hence its charter rights cannot be affected by 
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the provision in section 1682 of the Code of Georgia, since to allow 
this result would be to impair by subsequent legislation a contract by 
which the state had previously bound itself. 


Hoox & Wess, for the railroad. 


R. N. Ety, attorney-general ; R. Toomss; D. M. DuBoss, 
for the state. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to four tax jt. fas., issued by the comptroller- 
general of the state against the defendant for its taxes 
alleged to be due for the years 1874, 1875, 1876 and 1877. 
The said ft. fas. were dated 20th November 1877, each for 
the sum of $10,000 for tax due, and for the further sum 
of $30,000 for penalty—the said tax being assessed by the 
comptroller-general for each year, from the best informa- 
tion he could procure as to the value of the defendant’s 
taxable property—the said fi. fas. were levied on the defend- 
ant’s depot buildings, and ten acres of land, and about five 
miles of its track in the county of Bibb, the levy having been 
made by the deputy-sheriff of that connty. There are sev- 
eral grounds of illegality to the jf. fas. insisted on in the 
defendant’s affidavit, but the main and principal grounds 
are, that by its charter of 1837, it was only to be taxed 
thirty-one and one-fourth cents of every hundred dollars’ 
worth of its stock, and therefore the act of 1874 taxing its 
stock or property, as other property of the people of the 
state is taxed, impairs the obligation of its contract with 
the state, and, is unconstitutional and void, and that the 
assessment made, was not in conformity to the state consti- 
tution of 1868 and the act of 1874, but is on the capital 
stock of two millions at par, instead of upon the value of 
the property of defendant’s company. 

It was agreed that the Macon & Augusta Railroad was 
not commenced to be built until after the passage of the act of 
18th of February, 1854. On the 2d of March, 1878, the de- 
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fendant made returns of the capital stock of its company for 
the years 1874, 1875,1876 and 1877 to the comptroller-genera] 
without deducting its indebtedness, which were submitted 
to the court by the defendant, it being agreed that the 
court should decide the questions without the intervention 
of a jury. The counsel for the state demurred to the de- 
fendant’s affidavit of illegality in connection with the evi- 
dence in the record. The court sustained the demurrer so 
far as the unpaid tax specified in the 77. fas. was concerned : 
whereupon the defendant excepted. The court sustained 
the affidavit of illegality as to the penalty specified in the 
Ji. fas., whereupon the counse) for the state excepted. 

1, 2. By the act to incorporate the Milledgeville Railroad 
Company, passed the 26th of December, 1837, it was de- 
elared “that the stock of the aforesaid company shall be 
exempt from all taxes, duties and impositions whatever, 
unless it be such a tax, and no more, as is now imposed on 
bank stock in this state.” By the act of the 18th of Feb- 
ruary, 1854, entitled an act toamend the charter of the Mil- 
ledgeville Railroad Company, and toconfer certain powers 
on the same same, it is is provided “ that the stock in said 
railroad company shall at all times be subject to such tax as 
the present, or any future legislature, may desire to levy on 
the same.” The charter as amended was accepted by the 
company. This part of the act of 1854 upon the subject 
of taxing the stock of the company, is so clearly repugnant 
to that part of the act of 1837 relating to the same subject 
matter, that it necessarily repeals that clause of the former 
act taxing the stock of the company as bank stock was tax- 
ed in this state. On the 23d of February, 1566, the general 
assembly passed an act to change the name of the Milledge- 
ville Railroad Company, and for other purposes, by which it 
was enacted “that the name of the Milledgeville Railroad 
Company be, and the same is hereby, changed to the name of 
the Macon and Augusta Railroad Company, with the approv- 
al of its president and board of directors, and that all the 
rights, honors, immunities and franchises of the former 





FEBRUARY TERM, 1879. 467 


The Macon and Augusta Railroad Co. vs. Goldsmith, comptroller-general. 


shall be continued to the latter,” and repealed all conflicting 
laws. The legal effect of this last act was to give to the 
company all the rights, honors, immunities and franchises 
which it had under the amended act of 1854 in regard to 
the taxation of its stock, and no more. But assuming that 
the legal effect of the act of 1866, was to revive the act of 
1837, as to the taxing of the company’s stock, then, that 
act having been passed after the adoption of the Code, it 
was competent for the general assembly by the act of 1874, 
to tax its property as other property of the people of the 
state was taxed, without impairing the obligation of its 
contract with the state. West End and Atlania Street 
Railrvad Company vs. Atlanta Street Railroad Company, 
49 Ga., 151. 

3. There is no evidence in the record going to show 
whether the comptroller-general assessed the tax for which 
the executions issued, upon the capital stock of the com- 
pany, or upon the value of its property, and, therefore, it 
is impossible for us to say upon what information the 
comptroller-general assessed the tax. The defendant, it will 
be noticed, made no return of its property for taxation 
for the years 1874, 1875, 1876 and 1877, as required by law, 
until after the executions were issued against it in Novem- 
ber, 1577, but was in default, and, therefore, the comptroller- 
general assessed the tax from the best information he could 
procure, and issued the executions for the amount assessed 
for each year, together with the penalty, as provided by the 
876, 878 and §81 sections of the Code, and the second sec- 
tion of the act of 1877. 

The result therefore is, on the facts of the case as dis- 
closed in the record, that if the proper remedy of the de- 
fendant had been by an affidavit of illegality the same 
should have been overruled. Inasmuch, however, as the de 
fendant made no return of its property as required by the 
act of 1574, prior to the issuing of the executions against 
it, it was not entitled to the statutory remedy as provided 
by that act, and therefore the judgment of the court below 
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is reversed with directions that the defendant’s affidavit of 
illegality be dismissed for want of jurisdiction. In my indi- 
vidual judgment, this case is distinguishable from that of the 
State vs. The Southwestern Railroad Company; in that case 
the defendant had made a return of its taxable property as 
required by the act of 1874, and so had the Central Railroad 
and Banking Company. Let the judgment of the cou t 
below be reversed with directions as hereinbefore indicated. 
Judgment reversed with directions. 


Go.psmirH, comptroller-general, vs. Toe Avesta anD 
Savannah Rat.Rroap Company. 


(This case was argued at the last term, and the decision reserved.]}- 


. The objection in regard to title is covered by the decision in the 
case of The State vs. The Rome Railroad Company, decided at the 
present term. 

. When an enrolled act limits taxation to ‘‘ one-half of per centum on 
its annual income,” and the act as published by authority, expresses 
the limitation to be ‘‘one-half of one per centum,” the two expres- 
sions will be held to mean the same thing. 

. When the charter of a railroad company declares ‘‘that the said 
railroad and the property of said company shall not be subject to 
be taxed higher than one-half of one per centum on its annual in- 
come,” in measuring a tax imposed on the property of said com- 
pany, the per centum is to be counted on the gross and not on the net 
income. The lease of the road to another company by authority of 
the legislature does affect the basis of taxation. The income con- 
templated by the charter is not the annual rental, but the earnings 
of the road. The act authorizing the lease not having any provis- 
ion in regard to taxation, the limit in the charter was not lost or 
changed by the lease. 

. In order to resist the process of the comptroller-general to collect 
the tax assessed by him by affidavit of illegality returnable to the 
superior court of Fulton county, under the act of 28th of February, 
1874, and amendments thereto, the railruad company should have 
complied with the condition precedent required by the 12th section 
of the act of 1875, and should have made the return therein re- 
quired. The remedy by injunction is not before us. 


Constitutional law. Laws. Railroad. Charters. Tax. 
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Before Judge Grice. Fulton Superior Court. April 
Term, 1878. 


The comptroller-general issned two ji. fas. against the 
Augusta and Savannah Railroad for taxes for 1876 and 
1877, and penalties for default. Defendant filed aftidavits 
of illegality, alleging that “by the original act incorpora- 
ting the Augusta and Waynesboro Railroad (afterwards 
changed to name of defendant), of 31st December, 1838, 
it is provided, in section 13, that the said railroad and its 
property shall not be subject to be taxed higher than one- 
half of one per centwm on its annual income ;” that the 
present ad valorem tax is illegal, and unconstitutional, as 
impairing the obligations of its charter contract; that de- 
fendant’s road was leased to the Central Railroad, and the 
latter had returned and paid all taxes that could be legally 
required of it under defendant’s charter; that this question 
had been adjudicated in favor of defendant (54 Ga., 501), 
etc. 

The cases were submitted to the court without a jury, on 
the following agreement : 

“In the above entitled cases, it is admitted and agreed, 
that the charter of 1838 of the Augusta and Waynesboro 
Railroad is the charter of the Augusta and Savannah Rail- 
road, with only a change of name. 

“That the tax of one-half of one per cent. on its net 
annual income has been regularly paid to the state, in good 
faith, on returns made by its lessee, the Central Railroad 
Company. 

“That the lease of this entire railroad and property to 
the Central Railroad, for the annual rental of $73,000, not 
to be increased or diminished by the amount of business 
done, or expenses incurred, was made in June, 1862, under 
the act of January 22, 1852, for the term of the charter of 
the Augusta and Savannah Railroad. 

“That in the 13th section of the charter, as derived from 

the authorized printed pamphlet of the acts of 1838, these 
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words occur, to-wit: ‘Higher than one-half of one per 
centum on its annual income,’ and in the enrolled act, the 
word ‘one’ is left out before ‘per centum, and the original 
enrolled act may be exhibited by either party to this court, 
and to the eupreme court. 

“That the judgment of the superior court of Fulton 
county, in a former case between these parties, on a tax fi. 
fa., was affirmed by the supreme court, and the records of 
these courts may be used as evidence by either party in 
these cases. 

“That all acts of the legislature of Georgia, which may 
be read or referred to by either party, will be considered 
in evidence, without being copied in these proceedings, or 
for the supreme court, should these cases go up. 

“That these two cases be tried together, and decided as 
one, by the presiding judge, without a jury, as to law and 
facts, with the right of either party to bill of exceptions 
and writ of error to the supreme court.” 

The presiding judge held that the objection made to 
the act of incorporation for vagueness was not good ; that 
the rental of defendant’s road ($73,000) was both its net 
and gross income, and, it being admitted that tax had been 
paid on the net income, that was all that could be required. 
He therefore sustained the illegalities. 

At the close of the evidence, counsel for the state moved 
to dismiss the affidavits of illegality on certain grounds, and, 
upon the sustaining of the illegalities, excepted, and based 
their assignments of error on the grounds of the motion, 
which were as follows: 

1. That defendant had not made a return of its gross 
income or receipts, nor paid the tax upon the same, as re- 
quired by the act of March 30, 1875, as a condition prece- 
dent to the right to contest the payment of the tax upon 
its property. 

2. That section 13 of the act incorporating said defen- 
dant is too vague, ambiguous and uncertain to constitute 
a contract between it and the state in relation to taxation. — 
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3. That said section contains matter different from what 
is expressed in the title, and is unconstitutional and void. 

4. That if said defendant ever had any valid claim to a 
limited rate of taxation, it lost the same by its lease to the 
Central Railroad. 


R. N. Exy, attorney-general; R. Toomas, for plaintiff in 
error. 


A. R. Lawrton, for defendant. 


Jackson, Justice. 


1. It isargued that this railroad company is not exempt 
from ad valorem taxation, as provided and limited in the 
charter, because the title to the act incorporating it does 
not cover the exemption or limitation, but that the charter 
contains matter different from what is expressed in the title. 
This point is decided in the case of The State vs. The ome 
Railroad Company, and settled against the objection. See 


that case, p. 473. 

2. It is said again that the limitation on the power to tax 
is not good, because the enrolled act in the office of the sec- 
retary of state limite it to “one-half of per centum,” which 
is too vague and meaningless to confer such a privilege or 
franchise or favor; but the act published by authority of 
the state as the charter of this company, expresses the limi- 
tation to be “one-half of one per centum,” and such was 
doubtless the intention of the general assembly. At all 
events, when the act enrolled contains the words “ one-half 
of per centum,” and the act published by authority of the 
general assembly contains the words “one-half of one per 
centum,” the two expressions will be held to mean the 
same thing—that is to say, the sensible, intelligible thing, 
to-wit: one-half of one per centwm. 

8. The limitation is therefure good in our judgment, and 
the question arises upon what is the per centum to be cal- 
culated. The words in the charter are “its annual income.” 
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Does that mean gross or net income? We think that the 
meaning is gross income. 4 Hill, N. Y., 23; 7 Hill, 504. 
Besides, in other charters of other railroad companies the 
word “net” is inserted before income. Why left ont here, 
if the intention was to levy on net income only ? 

It is said however, that the road is leased to the Central 
Railroad for a certain sum, and that this sum is the gross 
income—the only income that the company receives, and 
therefore the gross income. The act authorizing the lease 
does not touch taxation. The state does not alter its power 
to tax as in the charter expressed. Can the two companies 
alter that rule of taxation fixed in the charter of one of 
them without the state’s assent? Clearly not, for then they 
might reduce it toa mere nominal sum and fritter away the 
tax rate reserved in the charter to little or nothing. The 
security for the tax due the state is this road and its appur- 
tenances ; the tax reserved is the per centwm on its gross 
income ; that income is what passage money and freights 
this road makes each year; of that an account must be ren- 
dered, and on that the per cent. must be estimated. 

4. But it appears that no return has been made by this 
company so as to give jurisdiction to the superior court of 
Fulton county by affidavit of illegality. The 12th section 
of the act of 1875—pamphlet p. 118—requires that the 
company shall “ make return of all the gross income and re- 
ceipts, and of their net income also,” as a condition precedent 
to their resistance of the payment of the ad valorem tax 
upon their property under the provisions of section 3 of 
the act of February 28, 1874, which gives Fulton superior 
court jurisdiction to try the illegality at all. Under this 
view there was no jurisdiction to try the case, and the de- 
fendant’s affidavit of illegality ought to have been dismissed. 
The other points are ruled to indicate the opinion of this 
court on questions necessary to a settlement of the case 
should the parties desire a settlement. The remedy by bill 
and injunction is not before us. 

Judgment reversed. 
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GotpsmiTH, comptroller-general, vs. Taz Rome Raitroap 
Company. 


(This case was argued at the last term, and the decision reserved. ] 


. An act incorporating a railroad company need not express in its 
title any of the powers, rights, privileges or immunities which the 
charter is intended to confer. The charter of a private corporation 
is a contract as between the state and the corporation; and the stipu- 
ations, terms and conditions of a contract are to be looked for in 
the body of the iastrument, not in the title or caption. 

. According to the construction placed by this court, in 14 Ga., 275, 
on the charter of the Rome Railroad Company, taxation by the state 
on the capital stock of that company is limited to the rate imposed 
on bank stock at the date of the charter, which rate (See Cobb's 
Digest, §$ 1062, 1063.) was thirty-one and a quarter cents upon each 
hundred dollars of the amount of capital stock paid in. This con- 
struction is adhered to. 

. The correct mode of taxing the property of said company under 
existing laws, is to estimate the whole property at its true value; 
upon so much of this value as equals the amount of capital stock 
actually paid in, assess at the charter limit, (thirty-one and a quarter 
cents on every hundred dollars); and upon the balance of such 
value, if any, assess at the general rate. Whenever the charter 
limit exceeds the general rate, the latter should be levied upon the 
whole value, the limit of the charter being then immaterial. 


Constitutional law. Railroads. Corporations. Tax. Be- 
fore Judge Lester. Fulton Superior Court. October Term, 
1877. 


Goldsmith, comptroller-general, issued an execution 
against the Rome Railroad for $564.75, as its tax for the 
year 1875, assessed against it upon a return of property 
made by the president. A levy was made and an affidavit 
of illegality filed setting up, in substance, the following 
grounds : 

1st. Because the charter of defendant, granted December 
21st, 1839, by its 7th section, provides that its stock “shall 
not be liable for any tax, duty, or imposition whatever, un- 
less such, and no more, as is now in banks of this state,” 
that is, the said stock should not be liable to any tax, etc., 
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unless such, and no more, as the stock in banks of this state 
was then liable to. The amount sought to be collected far 
exceeds such tax, which would be $124.02, which sum de- 
fendant has paid as a condition precedent to filing this ille- 
gality. 

2d. Because the property sought to be taxed by the act 
of February 28, 1874, as well as by the amendment to the 
same, contained in the 12th section of the general tax act 
of 1875, is such only as is necessary to conduct the legiti- 
mate business of the company, and constitutes a part of its 
capital stock, and as such is not subject to tax as property 
upon an assessment of value different from its value as 
stock, the former being much greater than the latter, be- 
cause not charged with the debts, ete. 

8rd. Because the act of the legislature approved Febru- 
ary 28, 1874, and also the 12th section of the general tax 
act of 1875, are void in so far as they attempt to repeal any 
portion of the charter of defendant, or to impose any other, 
or greater, or different tax than that authorized by said 
charter. 

4th. Because such charter was a contract upon the faith 
of which defendant had acted, not subject to be changed or 
modified without its consent, and the tax by this execution 
sought to be collected is in vivlation of its provisions. 

Upon the trial of the issue thus formed, the defendant 
jntroduced the act incorporating “ The Memphis Branch 
Railroad and Steamboat Company of Georgia,” passed De- 
cember 21st, 1539, and the several acts amendatory thereof , 
and changing its name'to that of the Rome Railroad Com- 
pany. 

The plaintiff demurred to this evidence and to the affi- 
davit of illegality, upon the following grounds: 

1st. Because the 7th section of the act of 1839 is too 
vague, indefinite and ambiguous to constitute any valid con- 
tract between the state and said company. 

2d. Because said section is void by reason of containing 
matter different from what is expressed in the title of said 


act. 
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The court, to which the questions made were submitted 
without the intervention of a jury, overruled the demurrer, 
sustained the illegality, and ordered the levy dismissed, to 
which the plaintiff excepted. 


R. N. Exy, attorney-general ; R. Toomss, for plaintiff in 
error. 


McCay & Trrere; Henry Hittyer, for deféndant. 


BLEcKLEY, Justice. 


In the record, is a very learned and lucid opinion by 
Judge Lester, giving his reasons for overruling the demurrer 
to the affidavit of illegality. We entirely agree with him 
upon both points involved in the demurrer, and though we 
pronounce a conditional reversal uf his judgment dismissing 
the levy, we do so with no view of reinstating the demurrer, 
but as an exercise of the discretionary power conferred on 
this court by statute to give direction in respect to the ul- 
terior proceedings in a cause. It may be that on another 
trial of the affidavit of illegality, the correct amount due 
from the corporation for taxes for the given year can be ar- 
rived at, and that no new assessment will be necessary. If 
this should be so, the affidavit of illegality should be sus- 
tained as to the excess of taxes only ; but if the true amount 
be unascertained, or unascertainable without a new assess- 
ment, then the execution should be quashed ; for certainly 
the whole amount of it is not due, if, as may be assumed, 
the property of the corporation has been assessed at the full 
general rate, and none of it at the restricted charter rate. 

1. The doctrine that the charter of a private corporation 
is, as between the state and the corporation, a contract, has 
become an established principle of American law. Uni 
formity and universality have been imparted to the rule by 
repeated decisions of the Suyreme Court of the United 
ot so that now nothing in the whole range of law is 
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better settled. A law or ordinance to incorporate a railroad 
company, is thus a law or ordinance to contract with it on 
the part of the state. Notice given in the title or caption 
of the act, that the state means to incorporate something, 
comprehen ds notice that it means to contract. Why should 
the terms, specifications and conditions of a contract be in- 
dicated in the caption or title? They are appropriate to 
the body of the instrument, and are generally looked for in 
the body, not in the caption or title. In a narrow and literal 
view, an act to incorporate is merely an act to create a body 
politic ; but by a practice almost or quite universal in this 
state, and perhaps in every other, a statute of incorporation 
goes on to express, with more or less particularity, the 
rights, privileges and immunities which the corporate being 
is designed to exercise and enjoy. To grant a charter is, 
generally, not to carve out a mere trunk and infuse into it 
the breath of life, but to furnish it with limbs and members, 
and cireumscribe and define its sphere of action, and, fre- 
quently, to define the limitations, or some of them, upon 
the action of other beings, including the state itself, in re- 
spect to the new corporate entity. In putting a new star in 
the legal firmament, not only is its orbit prescribed, but 
the motions of other stars, and of the sun itself, are, to some 
extent, regulated and re-adjusted. An example of changing 
the general law relatively to a particular corporation, by its 
charter, is found in 31 Ga., 69; and there, as wee the title 
of the act was simply to incor porate. 

The opinion of Judge Lester upon this wales in the case, 
is so thorough, exhaustive and satisfactory, that I quote it 
as a fit expression of the opinion of this court: 

“ The attorney-general contends that the 7th section of 
the defendant’s charter is void, because it contains matter 
different from what is expressed in the title thereof, in vio- 
lation of the 17th section of the 1st article of the then con- 
stitution of this state. The clause of the constitution re- 
ferred to is in these words: ‘Wor shall any law or ordi- 
nance pass containing any matter different from what is 
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expressed in the title thereof” Prince's Digest, 904. The 
following is the title to the act by which the defendant was 
incorporated, to-wit: ‘An act to incorporate the Memphis 
Branch Railroad and Steamboat Company, and the clause 
in the charter which it is contended is in conflict with the 
clause of the constitution before quoted, is in these words: 
‘ And that its stock shall not be liable to any tax, duty, or 
imposition whatever, unless such, and no more, as is now 
in bank of this state.—acts of 1839, p. 108. In 1849, the 
defendant’s name was changed to that which it now bears,. 
and its rights and privileges confirmed. Acts of 1849-50, 
page 243. I have thus quoted the three clauses involved 
in the consideration of the question made by the attorney 
general, so that we may have them before us, in one group, 
for convenient reference ; and I shall consider the clause in 
the charter as meaning what the Supreme Court interpreted 
it to mean. Now, the question to be determined is, is the 
clause of the charter violative of the constitution? Is it 
within the mischief intended to be suppressed by that sec- 
tion of the constitution? Does it contain matter different 
from what is expressed in the title of the act incorporating 
the company ¢ 

“ The zeal and earnestness, and apparent candor with which: 
this point was pressed in the argument, induced me to study 
the question with more than ordinary care. I have criti- 
cally examined every case in which this provision of the: 
constitution has been applied by our own supreme court, and 
I have examined the adjudicated cases in other states, whose- 
constitutions contain a similar provision to that of our own, 
so far as I had access to the reports. I have also carefully 
examined several text-books bearing on the subject, directly 
or indirectly, and these authorities, coupled with my own 
reflections, have freed my mind from all doubt on the ques- 
tion involved, and brought me to a conclusion that is at least 
satisfactory to myself. Without spreading out these au- 
thorities at length, and without giving the facts in each case 
in detail, I will simply refer to the following authorities : 
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Conner vs. The Mayor, 1 Seld., 285 ; Sun Mutual Insurance 
Company vs. The Mayor, 4 Seld., 241—both New York 
eases; Murphy vs. Menard, 11 Texas, 673; Sedgwick on 
Statutory and Constitutional Law, 569; Zhe Mayor and 
Aldermen of Savannah et a i. v The State, ex relatione 
Greene et al.,4 Ga., 26; Prothro & Kendall vs. Orr et 
al., 12 Ga., 36 ; Justices of Inferior Court of Lee County vs. 
Hunt et al., 29 Ga., 155; Sanders vs. Town Commissioners 
of Butier, 30 Ga., 679 ; Robinson et al. vs. The Bank of Da- 
rien, 18 Ga., 65; 6 Ga.,21;49 Ga., 232; 31 Ga., 69 ;51 Ga., 
639. From a careful review of these authorities, and others 
cited by the counsel, and some that were not cited, and to 
which it is not necessary to refer, 1 deduce the following 
points and principles as well settled: 1. The provision of 
the constitution which we are now considering, was inserted 
in the fundamental law of our state, in order to protect the 
people against sinister, selfish and fraudulent legislation, 
by requiring that the dite of every act should indicate the 
subject upon which it was intended to legislate, so that 
neither legislators nor people should be misled or entrapped 
by the title of a bill, as they were in the matter of the act 
under which the celebrated Yazoo fraud was perpetrated. 
2. It never was intended, by such a provision, that the title 
of an act should contain a synopsis of the act, or embody all 
the distinct features or provisions of the statute in detail. To 
so construe that clause of the constitution as to require 
this, would, in effect, obliterate from the statute book 
many of our best and most wholesome laws. 3. It would 
be improper to give to constitutional provisions of this 
kind a too rigorous and technical construction ; for if, in ap- 
plying them, we should follow the rules of a nice and fas- 
tidious verbal criticism, we would often frustrate the action 
of the legislature without fulfilling the intention of the 
framers of the constitution. 4. In the cases before our su- 
preme court, in which they have held statutes to be uncon- 
stitutional because they contained ‘matter different from 
what was expressed in the title thereof, the court has also 
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held, that if the title of the acts have been general, or if 
the title, after designating a particular object, had added, 
‘and for other purposes, the construction would have 
been different, and the statutes would have been held to be 
constitutional. This point is especially stated in 12 Ga., 
36, and in 30 Ga., 679. Indeed, it will appear from an 
examination of the statutes and digests of this state, that 
some of the most important laws now in force in Geor- 
gia, laws upon which we depend for the protection and 
security of our dearest rights, were passed by the legisla- 
ture and approved by the governors, under indefinite titles 
like the following: ‘An act supplementary to the judici- 
ary act, without indicating the supplementary matter ; 
‘An act to alter the law in relation to lapsed legacies, 
without expressing the alteration intended ; ‘ An act in ad- 
dition to the acts concerning the guardianship of minors, 
without indicating the branch of the subject to be added to, 
or the addition sought to be made to it; ‘An act explana- 
tory of the several judiciary laws of this state, without 
informing the legislators of the explanatory matter, but 
leaving them to hunt for it in the body of the bill. I give 
these as examples of indefinite titles, that do not express the 
matter embodied in the acts to which they relate, and the 
examples might be multiplied indefinitely. It seems to me 
that an application of the foregoing points and principles 
to the case at bar, will render it clear that a clause in the 
charter of a railroad company exempting its stock from 
taxation, or fixing a rate of taxation to which it shall be 
liable, or prescribing a particular mode of taxing it, does 
not contain matter different from, or inconsistent with, 
what is expressed in the title of ‘An act to incorporate tt.’ 
What do we mean by an act ‘to incorporate’ a railroad 
company? Suppose a bill to be entitled ‘ An act to icor- 
porate the Rome Railroad Company’ should be offered in 
the legislature, what would the legislators present under- 
stand such a bill to be? What would they think was in- 
tended by it? What is expressed in the title of that sort of 
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a bill? In legal parlance, it means that the author of the 
bill proposes to make an artificial person, or to create a cor- 
poration for the purpose of constructing and operating a 
railroad, and to clothe it with such attributes and powers, 
and impose upon it such duties and liabilities, and to grant 
it such privileges and immunities, as in the judgment of 
the legislature will be necessary, or proper, or appropriate 
for such an enterprise. The very nature of a corporation 
indicates that such is a correct view of the objects and scope 
of an act of incorporation. All corporations are incorpor- 
ated, and whilst there are some attributes and powers common 
to all, yet some have powers that others do not have. Some 
corporations have privileges and immunities that others do 
not have. Some corporations enjoy exemptions, and even 
monopolies, that others do not. Yet, they are all corporations, 
and all have been ‘incorporated.’ The act by which they 
are incorporated is usually called a charter, and we look to the 
charter of a corporation to find its attributes, its powers, 
its privileges, its immunities, and its exemptions, for the 
charter contains the grant and the measure of them all. If 
the corporation claims a right, a privilege, or an exemption, 
we look to its charter, the act incorporating it, and if it be 
found there, we yield to it the right, privilege, or exemp- 
tion claimed ; but if it be not so nominated in the charter, 
the claim is denied. I undertake here to assert, that the 
legislature of Georgia never passed ‘an act to incorporate’ 
any company, in the ¢tle of which the attributes, powers, 
rights, liabilities, privileges, immunities and exemptions of 
the company were expressed ; and yet all these have been 
granted and conferred upon corporations by their charters, 
under the simple ¢ct/e of ‘an act to incorporate’ the com- 
pany. Under that title, and nothing more, the legislature 
has incorporated railroads, and vested in them the right to 
take and appropriate the private property of the citizens of 
the state ; granted them monopolies by declaring that no 
parallel road shall be built within twenty miles of their 
track ; exempted them from taxation, or fixed the rate at 
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which they should be taxed ; given them power to construct 
branch roads, and conferred upon them other important 
privileges and immunities, about which nothing was speci- 
jied in the title of the act of incorporation. All these 
grants of powers and privileges have been deemed a part 
and parcel of the work of ¢ncorporation, and when the leg- 
islature is engaged in doing these things for a company, 
they are incorporating it, and are not doing something 
different from an act of incorporation. Hence, an act to 
incorporate the ‘Rome Railroad Company,’ is to give it a 
corporate existence, to give it perpetual life, to enable it to 
exercise the right of eminent domain, and if, in the judg- 
ment of the legislature, the enterprise in which it is about 
to engage will be of benefit and advantage to the public, 
by opening up lines of commerce and travel, to foster and 
encourage the enterprise, and by way of inducing individuals 
to embark in it, to declare that the road shall be protected 
against rival lines, and that the capital invested in it shall 
be exempt from taxation, or that it shall only be taxed to 
a specified extent, and to give the company any other right, 
or impose upon it any duty, which is not variant from, or 
inconsistent with, the object and design of its creation. For 
the definition of a corporation, which I have kept constantly 
in view. in this opinion, I refer to Kyd on Corporations, 13 ; 
4 Wheaton, U. S. Rep., 636; and Angel & Ames on Cor- 
porations, p. 1 $2, pp. 3 and 4, §6. The view which I have 
presented of acts of incorporation, and the titles of such acts, 
is in perfect harmony with the opinions and practice of the 
government in all of its departments, for scores of years past. 
These acts have been passed at different times by legislatures 
which numbered amongst their mezibers some of the best 
lawyers Georgia ever knew. They were criticised and ap- 
proved by governors of acknowiedged ability, whilst the 
judicial and professional mind of the state has acquiesced 
in their validity with uncommon unanimity, and I feel con- 
strained to follow in the path which they have illumined 
with their learning.” 
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2. Having held the title of the act of incorporation suf- 
ficiently comprehensive and specific to cover a limitation 
upon the taxing power of the state, in respect to the cor- 
porate assets, the next question concerns the interpretation 
of the seveuth section of the charter. Does that section 
disclose with sufficient certainty a purpose to limit the tax- 
ing power, and define the limit intended? The answer is 
found in the ruling of this court in the case of Zhe Rome 
Railroad Company vs. The Mayor and Council of Rome, 
14 Ga., 275. On the argument of the present case, leave to 
review the decision first cited was asked and granted; but 
a ruling which has stood for a long period—twenty-five 
years or more—ought not to be changed without a very 
clear conviction of its error. Instead of seeing error in the 
decision arrived at by our predecessors, we are inclined to 
the belief that they penetrated to the real truth of the legis- 
lative intent. Distressingly loose and ambiguous was the 
language they had to deal with, but we are persuaded they 
discovered its real meaning; and certain it is that no mean- 
ing more satisfactory to our own minds has been suggested. 
We accordingly adhere to that decision. Its import is this: 
that taxation by the state on the capital stock of the cor- 
poration is limited to the rate imposed on bank stock at the 
date of the charter, which rate (see Cobb’s Dig., 1062, 1063,) 
was thirty-one and a quarter cents upon each hundred dol- 
lars of the amount of capital stock paid in. for the pur- 
pose of taxation, the stock of a bank had no relation to the 
amount of stock authorized by the charter, or subscribed by 
the stockholders, or covered by certificates of stock, but 
was confined to that “operated upon or employed within 
this state,” and was the equivalent of “ the amount of capital 
stock actually paid in,” on or before the tirst of January 
preceding the making of the required return. It matters 
not, therefore, how much or how little stock was subscribed 
for or issued in the present case; the limited taxation is 
upon the stock actually paid in, and upon nothing else. 
For each one hundred dollars which the stockholders parted 
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with to the corporation, the state, in taxing the corporate 
property or the capital stock, may assess thirty-one and a 
quarter cents, but no more. But when this much has been 
levied upon the corporate properety, if the property is of 
greater value than the whole amount paid in, the excess is 
not stock, within the true sense and meaning of the charter, 
but accumulation from appreciation or profit, and is there- 
fore subject to taxation at the general rate at which the 
property of the people is assessed. To uphold this ruling, it 
is only necessary to read the charter, and the tax acts above 
cited providing for the taxation of the stock of banks, to- 
gether with the case from 14 Ga. There is one aspect in 
which the amount of stock authorized by the charter has 
relevancy, and that is, that should the amount paid in ex- 
ceed that sum, the excess, if any, paid in over and above 
the maximum of the charter, would not fall under the 
charter limit as to therate uf taxation. Thus a case may 
be supposed where the authorized capital stock of a cor- 
poration is five hundred thousand dollars, and where the 
stockholders have paid in six hundred thousand dollars. In 
such case, the one hundred thousand dollars above the char- 
ter maximum would, of course, be volunteer capital, so to 
speak, and would stand outside of the provisions of the 
charter touching reduced taxation. 

3. The tax now sought to be collected of the Rome Rail- 
road Company was not laid directly upon its stock, but up- 
on its property. The railroad tax act of 1874 (re-enacted 
substantially each subsequent, year) contemplates that the 
property of railroads shall be taxed just as the property of 
the people generally is taxed. To reach this result, the act 
sought to repeal and cancel all exemptions granted to rail- 
roads in their charters; but this object failed as to charters 
prior to the Code, the supreme court of the United States hav- 
ing held, iu effect, that the taxing power was in Georgia, as in 
other states,a subject matter of bargain and sale. 92 U.S., 148. 
My own views upon this subject have been expressed in 55 
Ga., 312, and as they belong to that part of truth which is not 
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yet recognized as Jaw, they need not be re-stated here, Effect 
must be given to the principle announced by the supreme 
court of the United States, and the practical inquiry now 
is, how is the Rome Railroad Company to be taxed under 
existing laws, that principle included? In the absence of 
exemption, or of limitation upon the taxing power in the 
charter, the Rome Railroad Company would have to pay 
the same tax upon its property as any citizen of Georgia 
pays upon property of like value. The first step, then, is 
to ascertain the aggregate value of the property belonging 
to the Rome Railroad Company, just as if the company 
was a natural person. For taxation, this value, supposing 
it to be no more than the amount of stock authorized by 
the charter and actually paid in, should be assessed at thirty- 
one and a quarter cents on each one hundred dollars ; but 
should it exceed the authorized amount actually paid in, the 
excess should be assessed at the general rate prescribed by 
authority of law. The view on which this rule of taxation 
rests is this: that the property of the corporation repre- 
sents the stock paid in, in the ratio of one dollar in property 
to one dollar in stock, and that the excess in property, if 
any, represents additional assets resulting from appreciation 
of property over first cost, or else from accumulation by 
reason of profits earned, but not distributed. The charter 
fixes no limit to taxation except as to stuck paid in, and this 
limit is respected when the tax on property is not greater 
than it would be if it were imposed directly on the stock— 
dollar for dollar, to the extent of the stock paid in. The 
property-tax beyond that extent is outside of the charter, 
and is properly controlled by the general law. Of course 
when the general rate on property is less than the charter 
limit on the stock paid in, the charter limit is immaterial, 
and the general rate should be levied upon the whule value 
of the corporate property. These views upon the proper 
mode of assessing the corporation are essential to the judg- 
ment which we pronounce; that judgment being one of 
reversal, with direction that the amount due for taxes be 
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ascertained on the basis of taxation indicated in the opinion 
of this court, if that can be done without a new assessment 
by the comptroller-general, and if not, that the affidavit 
be sustained without prejudice to a new assessment and to 
another fi. fa., if necessary, to enforce the same. 

Reversed as above. 


GotpsmirH, comptroller-general, vs. Tue Grorata Raitroap 
Company. 


Tue Georeia Rartroap Company vs. GoLpsmitH, comptrol- 
ler-general. 


[These cases were argued at the last term, and decision reserved.] 


1. That the limit on the taxing power of the state over the Georgia 
Railroad and Banking Company, is not expressed or indicated in 
the title of the act of incorporation, does not render that provision 
of the charter unconstitutional. 

. The limit on the taxing power extends to all the capital of said 
company, except so much thereof as was issued under the amend- 
ment of 1868 authorising the Clayton branch. 54 G@a., 423. The 
correct mode of taxing the company's property under existing laws 
is to estimate all its property at its true value, just as if it belonged 
to a natural person, and upon so much of this value as equals the 
amount of the whole capital stock other than that issued for the 
Clayton branch, assess at the charter rate, (that is, at such per cent- 
age as will yield a revenue to the state equal to one-half of one per 
cent. on the net annual proceeds of all the company’s investments); 
and upon the balance of such value, if any, assess at the general 
rate. If, however, the charter rate thus arrived at should exceed 
the gencral rate, then assess at the latter upon the whole value, as 
in no case is the géneral rate, that is, the rate ad valorem imposed 
upon property generally, to be exceeded. 

. Affidavit of illegality is not a remedy provided by law for resisting 
a fi. fa. issued by the comptroller-general for the taxes of a railroad 
company, except where the assessment and fi. fa. are based upon a 
return of property made by the company for the given year. If the 
comptroller-general, for lack of the proper annual return of the 
company’s property, has proceeded against the company as a de- 
faulter, assessing both tax and penalty, there may be a remedy in 
equity by injunction, but the remedy at law provided by the act of 
1874, as modified and continued in force by subsequent acts, does 


not apply. 
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Constitutional law. Corporations. Tax.  Illegality. 
Injunction. Before Judge Grice. Fulton Superior Court. 
April Term, 1878. 


Goldsmith, comptroller-general, issued three executions. 
against the Georgia Railroad for tax claimed to be due 
for the years 1875, 1876 and 1877. These executions dif- 
fered from each other only in dates and amounts. That 
for the year 1875 was for $19,201.18, “as its tax for the year 
1875, assessed against it upon a return made by the comp- 
troller-general of Georgia, according to law, from the best 
information he could procure.” Levies were made and affi- 
davits of illegality filed substantially as follows : 

1. Because the charter of defendant was granted by a 
public act of the legislature, approved December 21, 1833, 
by the 15th section of which, it was provided that the stock 
of said company, and its branches, should be subject to a 
tax not exceeding one half per cent. per annum on the net 
proceeds of the investment. The stock of defendant was 
subscribed on the faith of these provisions of the charter, 
and they have never been repealed or changed with its con- 
sent. The tax assessed on which this execution is baved, is 
on all the property of defendant in which its capital stock 
has been invested, and constitutes the stock of said com- 
pany and its branches, and such tax is assessed on said stock, 
and far exceeds the amount of one-half per cent. on the net 
proceeds of the investment. Such percentage would be 
$2,128.39, which defendant has already paid to the comp- 
troller-general. 

2. Because there is no valid law under which said execu- 
tion is issued. The act of February 28, 1874, is void in so 
far as it attempts to repeal any portion of the charter of 
defendant, or to impose another or greater tax than one- 
half per cent. per annum of the net profits of its invest- 
ment, on the stock of the defendant, or the property in 
which said stock is invested, because said act is in conflict 
with the constitution of the United States as impairing the 
obligations of a contract. 
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The questions thus presented were submitted to the court 
without the intervention of a jury. 

To the illegalities filed the plaintiff presented the follow- 
ing demurrer : 

1. That the exemption claimed from taxation in the 15th 
section of the act of incorporation in 1833, being matter 
different from the title of the act, is unconstitutional and 
void, 

2. That said act of incorporation gave no exemption to 
any part of said railroad or its branches, there being no 
negative words excluding taxing power; but if any ex- 
emption, it extended to the road to Madison only and 
Athens, and that all the rest of the stock of said company 
is, by the charter and amendments, subject to taxation at the 
pleasure of the legislature, subject only to the restrictions 
of the organic law. 

3. That said exemption, if good, never exempted but 
$1,500,000 of the stock of said road, and that all the rest of 
the stock, to-wit: $2,700,000 was at the passage of the act, 
and still is, subject to taxation as well as all the bank stock, 
to-wit: $500,000, and all other property of said road except 
the said $1,500,000 of stock under the said 15th section of 
said act. (See act of 1833.) 

4. That the stock of the Warrenton branch of said road 
was never exempt from taxation. (See act 22d December, 
1835.) 

5. If the Georgia Railroad and Banking Company ever 
had any exemption from taxation, that exemption did not 
embrace the two millions of extra stock authorized by the 
act of 1847 amending its charter. (See act to incorporate 
the Savannah and Albany Railroad and amend charter of 
Georgia Railroad, passed 25th December, 1847. Also acts of 
20th December, 1849, and February 1, 1850, when the stock 
above $1,500,000 was expressly taxed.) 

6. That by the act of 20th December, 1849, and Ist 
February, 1850, all the increased stock of said road above 
$1,500,000 was expressly subject to taxation by the state, 
and that without the acceptance of the act of 1849. 
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7. That whatever exemption from taxation the Georgia 
Railroad and Banking Company ever had under its original 
charter and amendments up to the 2ist July, 1852, was 
lost by the act consolidating the Washington Railroad and 
Plank Road Company and Georgia Railroad and Banking 
Company. 

8. That section of the act incorporating the Georgia 
Railroad and Banking Company and prescribing a limited 
rate of taxation upon its capital stock does not include the 
following property valued as follows, and owned by said 
road for the years 1875, 1876 and 1877, to-wit: (Here fol- 
lows an enumeration of various classes of property, real 
estate, bonds of foreign and domestic railroads, stock in 
foreign and domestic roads, etc.) 

9. Said Georgia Railroad and Banking Company is liable 
to taxation to the state from its banking operations on the 
following amounts of discounted paper due said company, 
to-wit: For 1875, $393,605.94; 1876, $137,234.11; 1877, 
$116,103.88. 

10, The stock of the Washington Branch Railroad, after 
having been consolidated with the Georgia Railroad and 
Banking Company, is liable to taxation by the state under 
the acts of 1875, 1876 and 1877. 

11. Said Georgia Railroad and Banking Company is liable 
to taxation for its undivided one-half interest in the West- 
ern Railroad of Alabama, situated and built within the 
limits of the state of Georgia. 

The following facts were agreed on, questions of compe- 
tency being reserved : 

1. Statement as to banking capital of original bill, in the 
ease of The Georgia Railroad and Banking Company vs. 
The City Council of Augusta, which case is reported in 26 
Ga., received as a fact. 

2. The subscription to the Nashville and Chattanooga 
Railroad was made in 1848, before any act of the legislature 
authorizing such subscription. The original subscription 
was $250,000. It now exists, and existed in 1875, 1876 and 
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1877, in the shape of 650 shares of the stock of the Nash- 
ville, Chattanooga and St. Louis Railroad Company, of the 
nominal value of $25.09 per share. This stock—the 650 
shares—worth about $150,000. 

3. The act of 1847 was accepted, and, under it, stock was 
issued to make the nominal stock correspond with the cost 
of the road and the outfit. 

4. No action was taken to refuse acceptance of the act of 
1849. The refusal to accept consisted in the non-accept- 
ance, in the absence of any action in stockholders’ meetings 
to accept. 

5. Amount of solvent discounted paper due company 
was: April 1, 1875, $393,605.84; April 1, 1876, $137,234.11 , 
April 1, 1877, $116,103.88. 

6. All the road and branch roads of the defendant were 
constructed under the acts of December 21, 1833, (original 
charter), of December 25, 1837, (extension from Madison 
to State Road), and act of January 21, 1852, (consolidation 
with the Washington Road.) 

Other evidence was introduced not deemed material here. 

The court overruled the demurrer, and held that the ex- 
emption from taxation in the original charter continues as 
to all property necessary for the purpose of the incorpora- 
tion ; that the stock held by the defendant in foreign com- 
panies was not taxable; that the proof shows that defen- 
dant owns real estate and a banking house which is subject 
to an unpaid tax for the years 1875, 1876 and 1877, $291.66 
for each year; that the illegalities are therefore sustained, 
except as to such sum; that the court is unable to deter- 
mine, from the proof submitted, whether the defendant 
owns any other property which is liable to tax, and on 
which the tax has not been paid, and therefore this judgment 
is not to preclude the right of the state to proceed hereafter 
for any amount which may be due on the same. , 

To this judgment both parties excepted. 


R. N. Exy, attorney-general ; R. Toomss; D. M. DuBoss, 
for the comptroller-general. 
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J. B. Cummine ; McCay & Tripre; Henry Hityer, for 
the railroad. 


BLECcELEY, Justice. 


1. The title or caption of the act of incorporation was 
sufficient, for the reasons given in the Rome Railroad case, 
decided at the present term. 

2. It seems to have been the purpose of this court tu hold 
in 54 Ga., 423, that except as to stock issued under the 
amendment of 1868 authorizing the Clayton branch, the 
limit put by the charter of the Georgia Railroad and Banking 
Company upon the taxing power, extends to all the capital 
stock of the corporation asa railroad company, and is irre- 
pglable. These questions were fairly involved in that case, 
and the adjudication of them there announced ought to be 
accepted as final. It does not follow, however, that the court’s 
attention was called to the distinction between a tax levied 
directly upon the stock, and a tax levied upon the property 
of the corporation, as to the excess in value of the property 
over and above the capital stock authorized by the charter 
and its amendments, and issued accordingly. To a kindred 
subject the court’s attention was called, and upon it a ruling 
was made, namely: that the reduced rate of the charter 
would be restricted to the value of the road and its neces- 
sary appurtenances, and that any surplus capital kept on 
hand, or any investment not strictly within the enterprise 
contemplated in the charter, would be taxable at the general 
rate. This is taking a look at the property, as distinguished 
from stock, and the point of view is quite proper; but to 
arrive at the right mode of taxing the Georgia Railroad and 
Banking Company under existing laws (the charter provis- 
ions included), a further comparison is to be made—-the 
amount of the stock is to be compared with the value of the 
property. There is a legislative longing to tax railroad 
property just as other property is taxed, and this is obvi- 
ously a right direction for the legislative mind to take 
‘ Taxation ought to be uniform and impartial. The accident 
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that capital is invested in this or that species of values 
ought to make no difference, except so far as the state’s 
autonomy is fettered by contract. Though the power ot 
taxation is conceded to be an attribute of sovereignty, it 
may, in respect to a given property or subject matter, be 
surrendered or limited by contract. Strange as this doc- 
trine is in itself, and strange as it will probably seem to our 
posterity, it is, for the present, law in these states, and the 
courts of this generation must administer it. The contract 
with the Georgia Railroad and Banking Company fixes the 
amount of the capital stock of the corporation, or provides 
for fixing it, and then stipulates that the stock shall not be 
taxed beyond a certain limit. By this, the state meant that 
so many dollars of wealth might be and remain subject to 
the restricted taxation; it did not mean that what that 
wealth might produce by way of appreciation of the prop- 
erty in which it was invested, or by way of accuimulated 
profit, should also be taxed as capital, and only as capital. 
The language of the fifteenth section of the original charter 
is as follows: “The stock of the said company and its 
branches, shall be exempt from taxation for and during the 
term of seven years from and after the completion of the 
said railroads, or any of them; and after that, shall be sub- 
ject to a tax not exceeding one-half per cent. per annuni on 
the net proceeds of their investments.” We have no doubt 
that “one-half per cent.” means one-half of one per cent. 
The existing laws do not tax stock as such, but they tax 
property ad valorem, and they seek to tax railroad property 
with no discrimination for or against it. The stock of the 
Georgia Railroad and Banking Company, in so far as the 
corporation is a railroad company, (not a bank,) is subject 
to a restricted taxation as to all stock authorized and 
subscribed prior to the adoption of the Code—January Ist, 
1863, and this limit in date comprehends all stock except 
that issued by virtue of the amendment to the charter au 
thorizing the Clayton branch. Now, stock and property 


ought to offset each other, dollar for dollar, so far as they 
32 
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both extend, pari passu; but as the excess of stock over 
property would not be taxed by a tax levied exclusively 
upon property, so a tax upon the excess of property over 
stock is not a tax upon the stock. The rule of strict con- 
struction should be applied in administering the provision 
of the charter for restricted taxation. To the extent of the 
stock at its nominal amount, the provision must be respected, 
but the excess of property over that amount represents ap- 
preciation and accumutation, not stock, and is taxable at 
the general legal rate. In the second head-note, we have 
indicated with as much accuracy as possible the proper mode 
of taxing this corporation under existing laws. Though it 
has banking powers, the corporation is primarily and pre- 
eminently a railroad company, and its property as a bank 
should be estimated for taxation with its other assets. The 
banking powers, as now existing, seem to depend upon an act 
passed in 1870, and are therefore modified by the general 
provisions of the Code. As a bank, therefore, the corpora- 
tion is not beyond the unrestricted taxing power of the 
state. But considered merely as a bank, its capital is non- 
taxable by reason of the act of 1876, which forbids any 
assessment whatever upon the capital of any bank, and pro- 
vides for taxing the stockholders on their shares of stock. 
There is a difficulty in applying this mode of taxation to a 
railroad company with banking powers, where the stock for 
banking and the stock for railroad operations are blended 
and consolidated in ownership, that is, where there is no 
separation of bank shares from railroad shares. The best 
solution of the difficulty seems to be to keep sight of the 
main characteristic of the corporation, and to treat the rail- 
road side, (which in the case of this company predominates 
in so high a degree,) as swallowing up the banking side. It 
is really the case of a railroad company owning a bank, and 
not that of a separate banking corporation owning a bank. 
The bank assets may be treated as a mere investment of the 
railroad corporation to the extent of their value, and taxable 
the same as the railroad and its appurtenances, or as other 
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property held in excess of the whole capital stock. It may be 
worth while to explain, that the reason why we do not think 
there is a limit of the restricted taxation to stock actually 
paid in, as we ruled there was in the case of the Rome Rail- 
road Company, is owing to there being nothing said in the 
Georgia Railroad charter on the subject, in the taxation 
clause, and no reference made to other legislation which 
embodies that limitation. In fixing the amout of the Geor- 
gia Railroad stuck, the amount of stock issued and outstand- 
ing is to govern, so that it be not in excess of the amount au- 
thorized by the charter and the amendments thereto. And 
it is to be remembered, also, that amounts authorized since the 
Code went into effect are not to be counted in any estimate for 
restricted taxation. This results from the settled rule that 
restrictions are repealable if they do not ante-date the Code ; 
and the railroad tax act of 1874 repeals whatever of exemp- 
tion or restriction is repealable. We will not undertake 
now to determine what particular assets of the Georgia Rail- 
road are taxable, further than we have indicated in the sec- 
ond head-note. Let the property of the company be treated, 
in the first instance, just asif it belonged toa natural person. 
Then, if the valuation exceeds the capital stock to which 
restricted taxation applies, let the excess be rated as if it 
belonged to a natural person. This rule is simple and easy 
and we suppose there will be no serious difficulty in carry- 
ing it out. First administer the charter so far as the re- 
stricted rate goes, and then, as to the balance of the proper- 
ty, administer the general tax law. 

3. But whether the corporation has been over-taxed or 
not, the court erred in the disposition made of the case. 
The affidavit of illegality ought to have been dismissed, for 
there is no law giving jurisdiction of that remedy, under 
the facts in the record. Affidavit of illegality is not a rem- 
edy provided by law for resisting a fi. fa. issued by the 
comptroller-general for the taxes of a railroad company, 
except where the assessment and fi. fa. are based upon a 
return of property made by the company for the given year. 
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The statute requires a return to be made for each year; and 
certainly the legislature has power to exact such a return. 
Why should not railroad companies make, each year, the 
returns which the law requires them to make? What has ex- 
emption from taxation or restrictions upon the taxing power 
to do with the duty of making returns? Let the returns pre- 
scribed by statute be made, and the state can and will still 
abide by its obligations in respect to the imposition of taxes. 
No company can be allowed to absolve itself from the duty of 
making returns. In the present instance, the comptroller- 
general was left to grope in the dark as to the company’s 
assets. The scheme of the statute is not to leave both law 
and fact open, but to settle the facts by a return, and 
then let the company raise the question of law by affidavit 
of illegality. There is no presumption of law, certainly 
none in direct opposition to the statutory requisites for a 
return, that the property remains the same, or of the same 
value, from year to year, and for every year after the first 
return is made. If a company wants to avail itself of a 
statutory remedy, it must comply with the terms laid down 
in the statute. The general rule is non-intervention by the 
courts in the collection of taxes. By special statute, rail- 
road companies may resort to an affidavit of illegality, but 
the same statute requires that they shall make a return, and 
it points out what the return shall contain. The Georgia 
Railroad and Banking Company did not comply with this 
statute, and therefore it has no right to prosecute an affida- 
vit of illegality, and the superior court of Fulton county has 
no power to entertain the affidavit. We accordingly re- 
verse the judgment, with direction that the affidavits of 
illegality be dismissed for the want of jurisdiction in Ful- 
ton superior court, on the facts apparent in the record. 
There may be a remedy in equity by injunction, but that 
question is open, no bill having been filed. 
Judgment reversed. 
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GotpsmirH, comptroller-general, vs. Tue SovurnwesTrErN 
Rattroap Company. 


Tue SovuruwesteRN Raritroap Company vs. GoLpsmirH, 
comptroller-general. 


(These cases were argued at the last term, and decision reserved.] 


No proper return—such as is required by the act of 1874 as a condi- 
tion precedent to the remedy by affidavit of illegality in Fulton su- 
perior court—having been made by the Southwestern Railroad Com- 
pany—returning and itemizing the property of said corporation— 
the remedy by such affidavit is not given to said company, and the 
superior court of Fulton county had no jurisdiction of the case, 
and the affidavits should have been dismissed. The complications 
of this case render a bill in equity the more appropriate remedy in- 
dependent of the question of jurisdiction. 

Warner, C. J., dissented. 


Tax. Railroads. Jurisdiction. Laws. Before Judge 
Grick. Fulton Superior Court. April Term, 1878. 


The comptroller-general issued two tax fi. fas. against the 
Southwestern Railroad for taxes for 1876 and 1877, and pen- 
alties for non-payment, assessing them “from the best in- 
formation he could procure.” The defendant, filed an afti- 
davit of illegality to each ft. fa., claiming exemption 
under its charter from any tax greater than one-half of 
one per cent. on its net annual income, and alleging that 
neither the tax nor penalty was due ; that it had made re- 
turns as required by the act of 1874, and paid the legal tax 
above stated ; and that the property tax now sought to be 
enforced was illegal and illegally assessed. The two cases 
were tried together. The state demurred to the affidavits 
on the following, among other grounds: 

(1.) Because if said limited rate of taxation ever was a 
valid contract between the state and said company, it ap- 
plied to a railroad to be built from the city of Macon to 
some point intermediate between Albany and Fort Gaines, 
or to some point on the Flint or Chattahoochee rivers below 
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Albany and Fort Gaines; that the termini of said road was 
Distinctly fixed in the charter, but in point of fact said road, 
meaning the main line thereof, was not built to either of 
said points, but to the city of Eufaula, without authority, 
and hence said company cannot legally claim the benefit of 
said limited rate of taxation, and that the roads taxed by the 
ji. fa. are not the roads subject only to limited taxation. 

(2.) Because by the act of 1850, amending the act incor- 
porating said Southwestern Railroad, authority was given by 
the legislature to build a branch of said road from some 
point on said road to some point on the Chattahoochee river 
below the town of Florence, that said branch road was built 
under said amendment. Said amendment did not confer 
said limited rate of taxation upon said branch, and hence 
the same is liable to taxation as other property in this state. 

(3.) Because the said Southwestern Railroad Company, on 
the day of , 18—, leased all of its roads and 
appurtenances, and all of its property, perpetually to the 
Central Railroad and Banking Company, of said state of 
Georgia, and according to law said privilege of limited tax- 
ation, granted by the original charter of said Southwestern 
Railroad Company, did not pass to the Central Railroad 
Company and ceased, and determined by operation of said 
act of alienation and the stipulations of said lease that the 
Central Railroad should pay all taxes due, and to be due, 
the public by said Southwestern Railroad Company. 

(4.) Because by the consolidation of the Southwestern 
Railroad and the Muscogee Railroad in 1868, the privilege of 
limited taxation secured to the Muscogee Railroad by its 
charter, did not pass to the Southwestern Railroad Company, 
except by the contract of consolidation in 1868, which was 
repealable, and was repealed, by the act of 1874, and the 
acts amendatory thereof, sai. contract of consolidation being 
asale of the Muscogee Railroad to the Southwestern Hailroad, 
by which the exemption could not pass, except by virtue 
of the repealable act of the acts of 1855. 
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(5.) Because by the act incorporating said Southwestern 
Railroad, no limited rate of taxation was prescribed for the 
branches authorized to be built, and hence the branch road 
from Cuthbert to Fort Gaines is liable to taxation separate 
and apart from the main line of said road, and said com- 
pany has never paid the property tax required by law on said 
branch. 

(6.) Because the Southwestern Railroad has not paid the 
tax required by law upon its increased capital stock, au- 
thorized by the acts of the legislature of December 10, 1860, 
and December 18, 1860, amounting to $445,900.00. 

(7.) Because the Southwestern Railroad has no exemp- 
tion upon that portion of said road from Fort Valley to 
Butler, (called, in the act amending the charter, Wolf’s 
Pen.) 

By agreement, the cases were submitted to the court 
without a jury. Various resolutions, reports, etc., relating 
to the extensions of the road, their cost, etc., were intro- 
duced in evidence, but are not material here. 

The returns made by the comptroller-general, from which 
he issued said ji. fas., are as follows : 

“ Annual tax returns of the Southwestern Railroad Compa- 
ny, of all property owned by said company on the Ist day 
of May, 1876, made to the comptroller-general by the presi- 
dent, by virtue of an act approved February 28, 1874, with- 
out deducting the indebtedness of said company: No. acres 
of land, 5,000; value of land, $9,990.50. No. of bridges, 
31; value of bridges, $260,000.00. No. of depots and 
other buildings, 75 ; value of depots and other buildings, 
$197,000.00. No. of engines, 31; value of engines, $250,- 
000.00. No. of cars, 417; value of cars, $275,000.00. 
Value of bonds owned, $6,900.00. No. of shares bank, 
railroad or other stock owned in other ompanies, 6,413 ; value 
of bank, railroad or other stock owned in other companies, 
$431,856.46. Value of property owned in steamships, 
ships and other craft—all other capital, $24,719.63. No. of 
miles of track, 306; value of track, including iron, ties, etc., 
$4,173,942.44. Notes, $11,250.41. 
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Total value of all property enumerated. ... $5,640,659 99 
Tax at of one per cent $28,203 29 
Credited by net income tax at one-half of one 

per cent. paid 1,561 19 

$26,642 10 

“This return is made by the comptroller-gene ral according 

to law, from the best information he could procure. 
(Signed) W. L. Gorpsmirn, 

December, 1877. Comptroller-general.” 

The return of May 31, 1877, was merely a duplicate of 
the preceding. 

The defendants proved by W. L. Goldsmith, comptroller- 
general, that the taxes of these roads were duly given in for 
the years 1874, 1875 and 1876, both on tire gross and net in- 
come, and on the value of their property, as required by the 
tax act of those years, and that they paid the taxes of one-half 
(4) of one per cent. per annum, he, as comptroller-general, 
sending them printed forms on which to make their said 
annual returns; that for the year 1877, and after the 
decision of the supreme court of the United States was 
made, he only sent those roads printed forms applicable to 
taxes on their income, and they made, for that year, a re- 
turn on such blank forms of the amount of gross receipts 
and net income, which was received without objection or 
protest, and the taxes returned were duly paid. That after 
these were so made and accepted, and the taxes paid, he, as 
comptroller-general, without notice to those railroad com- 
panies, or either, and without calling on them for any fur- 
ther or other return, issued these executions, based solely 
on the returns made by these roads of the value of their 
property in 1874, under the act of that year. Neither of 
said roads have paid any taxes on their property for the 
years for which these fi. fas. were issued, excepting that on 
their net income. 

In 1876 the president of the Central Railroad made the 
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following return, in which was included the returns both 
for the Central and Southwestern Railroads : 

Annual tax returns of the Central and Southwestern 
Railroads from the 1st day of September, 1875, to the 31st 
day of August, 1876, at one-half per cent. on net earnings ; 
made to the comptroller-general, by the president: Name 
of the company, Central and Southwestern Railroads ; 
state where chartered, Georgia; gross receipts, $2 041,- 
429.28 ; net earnings, $312,238.10 ; tax of one-half per cent., 
$1,561.19. (Sworn to by president.) 

The return for 1877 was similar in form, differing only 
in amounts. 

The presiding judge rendered the following decision : 

“This case having been referred to me, by consent, for 
determination upon the law and facts, it is, after argument, 
considered and adjudged that the partial immunity from 
taxation granted in the charter to the Southwestern Rail- 
road Company, as well as that to the Muscogee Railroad 
Company, in its charter, continues unaffected by merger or 
lease. I further hold that the extent of this immunity has 
not been decided by the supreme court, but is still an open 
question. 

“In my judgment, the Southwestern Railroad Company, 
with its appurtenances, is exempt from taxation, except as 
specified in the charter, upon the road and its branches built 
under the original charter, to-wit: the road from Macon to 
Americus, from Smithville to Cuthbert, and from Cuthbert 
to Fort Gaines. The branches built under amendments to 
the charter containing no express exemption, are subject to 
the tax of 1874, and such of them as have not paid the tax 
are liable for it under these executions. The company is 
also liable for that part of the Western Road of Alabama 
which is located in this state. 

“ Being unable to determine, from the proof, what taxes 
are still due on other property of the company, I make no 
further attempt at specification, and decide nothing as to 
its liability for taxes on other property, whether mentioned 
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in the demurrer or not. The tax on the road from Ameri- 
cus to Albany has been paid, and the illegality is sustained 
as to that part of it. 

“T therefore overrule the demurrer as a whole, and sus- 
tain the affidavit of illegality as to all of said tax except that 
above specified, upon the sole ground that [ cannot ascer- 
tain from the evidence what taxes are still due and what 
are not. It is further ordered that this is not to be held as 
an adjudication of the right of the state to proceed here- 
after for taxes on such other property for the years 1876 
and 1877. 

“ Let the execution proceed for $2,000.00 for each of the 
years 1876 and 1877, being the unpaid tax for each of said 
years on the branches of the road indicated above, and on 
that part of the Western Road of Alabama which is situated 
in Georgia; and let the illegality be sustained for the re- 
maining part of said executions.” 

Both parties excepted. 


R. N. Exy, attorney-general ; R. Tvoomss; D. M. DoBossz, 


for the comptroller-general. 
A. R. Lawton; Lyon & Gresuaw, for the railroad. 


JACKSON, Justice. 


The record in this case as in thatof the Zhe State vs. The 
Augusta and Savannah Railroad Company, and The State 
vs. The Georgia Railroad and Banking Company, and The 
State vs. The Central Railroad and Banking Company, 
shows no such returns made by this company for the years 
1876 and 1877 as entitles the company to the remedy by 
affidavit of illegality in Fulton superior court. Those re- 
turns are required by the act of 1874, and modifications 
thereof in subsequent acts, as conditions precedent in order 
to entitle the company to this remedy. The affidavit of 
illegality should, therefore, have been dismissed for want of 
jurisdiction in the court to try it. The facts of the case are 
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so complicated that more adequate relief can be afforded in 
equity, and that would seem to be the better forum inde- 
pendently of the question of jurisdiction. 

Judgment reversed. 


BLEcKLEY, Justice, concurred. 
Warner, Chief Justice, dissenting. 


This case came before the court below on affidavits of 
illegality to two tax fi. fas., which had been issued by the 
comptroller-general of the state against the Southwestern 
Railroad Company—one for the sum of $26,642.00 as its 
tax for the year 1876, and for the further sum of $79,926.00 
as penalty, which fi. fa. was issued and dated 3d day of Sep- 
tember, 1876 ; the other 7. fa. was issued and dated on the 
same day, for the sum of $28,203.00 for its tax for the year 
1877, and for the further sum of $84,609.00 as penalty, both 
of which were levied on the property of the defendant. By 
consent, the two cases were tried together, and submitted 
to the court for trial without the intervention of a jury. It 
was also agreed that the evidence contained in the record 
should be read and considered by the court in connection 
with the defendant’s affidavits of illegality, to which the 
counsel for the state demurred, which demurrer the court 
overruled as a whole, as stated in the record; whereupon 
the counsel for the state excepted. The court also decided 
that the defendant was liable to pay the tax assessed on its 
branch roads from Cuthbert to Eufaula, and from Albany 
to Arlington, and for that part of its Western Railroad of 
Alabaina, located in this state, the sum of $2,000.00 for each 
of the years 1876 and 1877. Whereupon the defendant 
excepted. It appears from the evidence in the record, that 
the defendant returned its property for taxation as required 
by the act of 1874, for the years 1874, 1875 and 1876, and 
that the assessment of the taxes on which the tax ji. fas. 
were based, was made by the comptroller-general for the 
years 1876 and 1877, in the month of December, 1877. 
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The defendant proved by W. L. Goldsmith, comptroller- 
general, that the taxes were duly given in for the years 
1874, 1875 and 1876, both at the gross and net, and on the 
value of its property, as required by the tax act of those 
years, and that it paid the taxes of one-half (4) of one per cent. 
per annum, he, as comptroller-general, sending them printed 
forms on which to make their said annual returns; that, for 
for the year 1877, and after the decision of the supreme 
court of the United States was made, he only sent those 
roads printed forms applicable to taxes on their income, and 
they made, for that year, a return on such blank forms, of 
the amount of gross receipts and net income, which was 
received without objection or protest, and the taxes returned 
were duly paid; that after these were so made and accepted, 
and the taxes paid, he, as comptroller-general, without no- 
tice to those railruad companies, or either, and without eall- 
ing on them for any further or other return, issued these 
executions, based solely on the returns made by these roads 
of the value of their property in 1874, under the act of 
that year. Neither of said roads have paid any taxes on 
their property for the years for which these 7. fas. were 
issued, excepting that on their net income. 

The defendant in its affidavit of illegality to the tax 7. 
Jas. for the tax assessed against it for the years 1876 and 
1877, alleges several grounds of illegality thereto, one of 
which is, that said tax was “illegaliy assessed,” that is to 
say, without authority of law, and the issue thus made by 
the demurrer upon the facts contained in the record, was 
whether the assessment of the tax for either of those years, 
was made in accordance with the laws of the land, or in 
violation thereof, the defendant insisting that on the state- 
ment of facts contained in the record (which it was agreed 
the court might consider) that the tax was illegally assessed 
by the comptroller-general, and the state, by its demurrer, 
joined issue, and insisted that, admitting all the facts con- 
tained in the record to be true, that the assessment of the 
tax by the comptroller-general was a legal and valid assess- 
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ment, and demanded the judgment of the court upon that 
issue thus made by the demurrer, and the question is, 
whether under the law, the assessment of the tax for either 
of the years 1876 or 1877, was a legal and valid assessment ? 
It is insisted that the assessment for the year 1876 is legal 
and valid, though made in December, 1877, because it was 
based on the defendant’s return made in 1876, before the 
passage of the act of the 22d of February, 1877, and there- 
fore that act has nothing to do with the assessment based 
on the defendant’s return for the year 1876. That act de- 
clares that from and after its passage, ‘“‘ whenever corpora- 
rations, companies, persons, agencies, or institutions, are 
required by law to make return of property, or gross re- 
ceipts, or business, or income, gross, annual, net, or any 
other kind, or any other return to the comptroller-general 
for taxation, such return shall contain an itemized state- 
ment of property, each class or species to be separately 
named and valued, or an itemized account of gross receipts, 
or business, or income, as above defined, or other matters 
required to be returned, and in case of net income only, an 
itemized account of gross receipts and expenditures to show 
how the income returned is ascertained; and such returns 
shall be carefully scrutinized by the comptroller-general, 
and if in his judgment the property embraced therein is 
returned below its value, he shall assess the value within 
sixty days thereafter, from any information he can obtain, 
and if he shall find a return of gross receipts, or business, or 
income, as above defined, or other matters required to be 
returned as aforesaid, below the true amount, or false in any 
particular, or in any wise contrary to law, he shall correct the 
same and assess the true amount from the best information at 
his command within sixty days.” If the statute had stopped 
there, it might be said with some degree of plausibility that 
it contemplated only such assessments as should be made on 
returns made after its passage, but the statute does not stop 
there ; it further declares: “ And in all cases of assessment, 
or correction of returns as herein provided, the officer or 
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person making such returns shall receive notice, and shall 
have the privilege within twenty days after such notice, to 
refer the question of true value, or amount, as the case may 
be, to arbitrators, one chosen by himself and one chosen by 
the comptroller-general, with power to choose an umpire in 
case of disagreement, and their award shall be final.” It 
was the assessment of the taxes made by the comptroller- 
general in December, 1877, after the passage of the act of 
22d February, 1877, that was the foundation of the tax ji. 
Fas. issued against the defendant ; that was the judgment, so 
to speak, upon which the 7. fas. were based ; the return of 
the defendant of its taxable property for the year 1876 
might have remained in the comptroller-general’s office for 
an indefinite period of time without any pecuniary detri- 
ment to it, but for the assessment made on that return by 
him in December, 1877. 

But it may be eaid, that althoughthe assessment of the 
tax was not made until December, 1877, it was made under 
the old law, and the act of the 22d of February 1877, did 
not apply to it. The reply is, that up to December, 1877, 
the returns of the defendant and the payment of its taxes 
thereon, had been received and accepted by the comptroller- 
general, without objection or protest, or any alleged default on 
its part, and the words of that act are broad enough to include 
that assessment, and that a// assessments made by the comp- 
troller-general on the returns of corporations, or the correc- 
tion thereof made by him after its passage, were to be made 
in pursuance of that act, whether the returns had been made 
before or after its passage. The assessment of the additional 
tax claimed by the comptroller-general in December, 1877 
is, in view of the facts of this case, not only within the 
letter of the act of 1877, but within the reason and spirit 
of it. The general assembly intended to establish a new 
rule for the assessment of taxes made after the passage of 
that act on the returns of corporations from that which 
existed under the old law, and may well have supposed that 
there might be returns of corporations upon which the 
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comptroller-general had made no correction or assessment, 
as in the case now before us, and therefore declared that in 
“all cases of assessment, or of correction of returns as 
herein provided, the officer or person making such re- 
turns shall receive notice, ete.” The evil which existed 
under the old law was that when incorporated companies 
made their returns to the comptroller-general he had no 
authority to correct the same, and assess the true value of 
the property, etc., as is now provided by the act of 1877, 
and that act was intended to remedy that evil and also to 
repeal that odious feature in the old law which allowed an 
assessment to be made by the comptroller-general for the 
additional tax claimed, and execution to issue therefor with- 
out any notice whatever to the company. The evidence in 
the record in this case discloses the fact that the defendant 
returned its property for taxation for the year 1876, and 
paid thereon one-half of one per cent. on the annual income 
thereof ; that for the year 1877, after the decision of the 
supreme court of the United States in its favor, it returned 
the amount of its gross receipts and net income, and paid 
thereon one-half of one per cent., which returns and pay- 
ments were both received by the comptroller-general with- 
out objection or protest, or any alleged default on its part ; 
and that after these returns were so made and accepted by 
him, and the taxes aforesaid pad, the comptroller-general, 
without notice to the defendant, and without calling upon 
it for any further or other return or payment, on the 3d 
day of December, 1877, proceeded to assess against it the 
respective amounts for which the tax executions were issued 
as set forth in the record, and this assessment of tax, includ- 
ing the penalty of $164,535,00, so made in December, 1877, 
against the defendant, when its returns for the years 1876 
and 1877 had been received, and the taxes paid as aforesaid, 
without protest or objection, or notice of any default, is 
claimed to be a legal and valid assessment under the old law 
so far as the assessment of the tax for the year 1876 is con- 
cerned, notwithstanding the old law was repealed by the act 
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of 1877 as to assesments of tax made after its passage in 
this class of cases, if any such old law ever existed appli- 
cable to the state of facts disclosed in this record. The 
difficulty in the way of proceeding under the old law is, 
that the defendant’s returns and payments of taxes had 
been received and accepted by the proper officer of the 
state without objection or notice of any default, and before 
that officer could issue an execution against the defendant 
for the additional taxes claimed and penalty, an assessment 
therefor had to be made, and as that assessment was not 
made on the defendant’s returns for 1876, nor for 1877, 
until after the passage of the act of 1877, therefore the 
assessment necessarily had to be made according to the 
provisions of that act, if indeed the old law had provi- 
ded for such an assessment on the statement of facts con- 
tained in the record. 

A pertinent inquiry presents itself here, what old law is 
it, and where is it to be found, that authorized the comp- 
troller-general of the state, after he had received the defen- 
dant’s returns for the years 1876 and 1877, without objec- 
tion or protest, and had received its tax thereon for those 
years of one-half of one per cent. on its annual income, 
without any alleged default on its part, to assess an addi- 
tional tax cn its property in December, 1877, without any 
notice, for the purpose of taxing its property as the other 
property of the people of the state was taxed under the act 
of 1874? Are the people of the state taxed one-half of 
one per cent. on the annual income of their property re- 
turned ? and after the payment thercof to the state officer, 
without objection or protest, then liable to have their 
property assessed at its value for taxation in addition thereto 
without notice? If the defendant had failed to make any 
return, or its returns had been objected to by the comp- 
troller-general for the years in which the same were made, 
and at the time of making the same, then it would have 
presented a different question, but there was no alleged de- 
fault, and no attempt to correct the defendant’s returns, 
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and assess the additional tax and penalty claimed, until De- 
cember, 1877, after the passage of theact of that year. Was 
the assessment of the tax and penalty by the comptroller- 
general in this case, in December, 1877, and issuing the ex- 
ecutions therefor, after it had made its returns without ob- 
jection or protest, and paid one-half of one per cent. on its 
annual income to the state, and, without any notice, taxing 
the defendant on its property as the other property of the 
people of the state was taxed, according to the provisions 
of the act of 1874? It should be remembered that the 
comptroller-general never assessed any tax on the defend- 
ant’s returns, as required by the act of 1874, until Decem- 
ber, 1877. 

The tax of one-half of one per cent. on the annual income 
of the defendant’s property for the years 1876 and 1877, 
which was received by the comptroller-general for those 
two years, could not have been received by him as a condi- 
tion precedent to the rights of the defendant to contest the 
payment of the assessment of the tax made by him in De- 
cember, 1577, as contemplated by the tax act of 1875, for 
the simple reason that the defendant had nothing to contest 
in relation to its returns, or the payment of its taxes for 
those two years up to that time, the same having been re- 
ceived by the comptroller-general without objection or pro- 
test. There was no ground for any contest, nothing to con- 
test about, no alleged default until the assessment of the 
additional tax claimed in December, 1877, was made, and 
the penalty of $164,535.00 for its then alleged default was 
demanded, for which the executions issued. It is extremely 
difficult to perceive why that assessment of the additional 
tax claimed should not be considered as having been made 
under the act of 22d February, 1877, and be controlled by 
it, inasmuch as no tax had been assessed on the returns of 
the defendant by the comptroller-general as required by the 
act of 1874, until after the passage of the act of 1877. 

The 876th section of the Code provides that when corpora- 
tions shall fail to return the taxable property, or pay an- 

33 
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nually the taxes for which they are liable, the comptroller- 
general shall issue an execution against them for the amount 
of taxes due according to law. The comptroller-general, it 
will be seen, is only authorized by this section to issue exe- 
cutions against defaulting corporations for the amount of 
taxes for which they are liable according to law. The act 
of 1874 taxes the property of railroad companies as other 
property of the people of the state is taxed, and upon fail- 
ure to return their property, and pay the tax assessed there- 
on by the comptroller-general, as other property of the peo- 
ple of the state is taxed, the comptroller-general is author- 
ized to enforce the collection of the same in the manner 
provided by law for the enforcement of taxes against other 
incorporated companies. See the 876th section of the Code 
above cited. Thus it will be seen that the comptroller- 
general was only authorized to assess such a tax against the 
defendant on its returns for 1876 and 1877, as it was liable 
for according to law—that is to say, such a tax on its prop- 
erty as other property of the people of the state is taxed. 
The question recurs, are the people of this state taxed one- 
half of one per cent. on the annual income of their property, 
and, after payment thereof,then liable to have that same 
property assessed at its value for taxation in addition there- 
to without notice? That is the sort of a tax which has been 
assessed against the defendant by the comptroller-general 
in this case, in December, 1877, with the penalty added 
thereto. 

If such an assessment as that, including the penalty of 
$164,535.00, could have been legally made by the comp- 
troller-general under any old law, in view of the facts of 
this case, then upon principle, without the aid of the act 
of 1877, the defendant should have had notice of the 
assessment of the additional tax demanded that it might 
have avoided the penalty for its then first alleged default, 
and such is the requirement of that act. Inasmuch, there- 
fore, as the defendant’s returns of its taxable property for 
the years 1876 and 1877, were made to the comptroller- 
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general in the manner as required by him for those years 
and such returns, so made, having been received without 
any protest, or objection, and the tax of one-half of one per 
cent. on its net annual income having been paid by it for 
each of those years to the comptroller-general, and the same 
having been accepted by him as its tax due to the state for 
those two years, without any protest, or objection, or alleged 
default, and as there was no notice given to the defendant 
of any default on its part, either in making its returns or in 
the payment of its taxes for those two years up to the time 
the assessment was made in December, 1877, that assess- 
ment of the additional tax in both cases, including the pen- 
alty of $164,435.00, for its then first alleged default, without 
any notice to the defendant as required by the act of 22d of 
February, 1877, (the assessment in both cases having been 
made after the passage of that act) was illegal, and the two 
executions based thereon were illegal, for the reasons here- 
inbefore stated, and there was no error in overruling the 
demurrer as a whole on the statement of facts contained in 
the record. I am therefore of the opinion that the judg- 
ment of the court below overruling the demurrer should be 
affirmed, and that so much of the judgment of the court as 
decided that the defendant was liable to pay the tax, so 
illegally assessed, of $2,000.00 for each year on its branch 
roads from Cuthbert to Eufaula, and from Albany to Ar- 
lington, and for that part of the Western Railroad of Ala- 
bama located in this state, should be reversed. 


Go.psirH, comptroller-general, vs. Tue Cenrrat Rattroap 
Company. 


(This case was argued at the last term, and the decision reserved.] 


. As to objection in respect to the title of the act, it is ruled in The 
State vs. The Rome Railroad Company, decided at this term. 

. The correct mode of taxing all the property of this company under 
existing laws is, first to estimate its railroad and appurtenances, in- 
cluding the branches, other than that portion which was formerly 
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the Macon and Western Railroad, at their true value, and to assess 
upon the same such per centage as will yield a revenue to the state 
equal to one-half of one per cent. upon its net annual income. If, 
however, this should exceed the general rate of taxation, then assess 
at the general rate, as in no case is the rate ad valorem imposed gen - 
erally to be exceeded. Secondly, estimate all the other property of 
the company, including the Macon and Western Railroad, at its 
true value, just as if it belonged to a natural person, and upon this 
value assess at the general rate. 

. No proper return having been made by the Central Railroad and 
Banking Company, such as is required by the act of 1874, as a 
condition precedent to the remedy by affidavit of illegality returnable 
to the superior court of Fulton county, the -ffidavits should have 
been dismissed for want of jurisdiction —that remedy being good, 
and that court having jurisdiction oniy when such return is made. 
The remedy in equity by bill for injunction and relief is not before 
us. 

WARNER, C. J., dissented. 


Constitutional law. Tax. Laws. Jurisdiction. Before 
Judge Grice. Fulton Superior Court. April Term, 1878. 


The comptroller general issued two fi. fas. for tax for 
1876 and 1877, and penalties for default, against the Central 
Railroad. Defendant filed an affidavit of illegality to each 
fi. fa., claiming exemption under its charter from taxation 
other than one-half of one per cent. on net income; and al- 
leging that it had returned and paid its legal tax; and that 
this property tax was illegal and illegally assessed against it. 
The cases were tried together and submitted to the court 
without a jury. The state moved to dismiss the affidavits 
because the defendant had not paid the tax required by law 
in accordance with the act of 1875 (p. 118, §12.) It also de- 
murred to the affidavits on the following grounds : 

1st. Because section 7th of the act of December 20, 
1833, incorporating the Central Railroad and Canal Com- 
pany of Georgia, and the 18th section of the act of Decem- 
ber, 1835, amending said original act, by virtue of which 
defendant claims a special and limited rate of taxation, is 
void by reason of containing matter different from what is 
expressed in the title of said act. 
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2d. Because said railroad has no limited rate of taxation 
upon the banking capital of said company. 

3d. Because said Central Railroad and Banking Company 
has not paid the tax required by law upon its increased 
capital stock of one million of dollars authorized by the act 
of December 13, 1859. 

4th. Because said Central Railroad has not paid the 
property tax required by law upon the Milledgeville and 
Gordon Railroad. 

5th. Because said Central Railroad and Banking Company 
has not paid the tax required by law upon its property 
known as the Western Railroad of Alabama. 

6th. Because said Central Railroad and Banking Company 
has not paid the tax required by law upon the following 
property owned by it, and not being of the appurte- 
nances of said road, to-wit: Real estate of the value of 
$152,718.47; Savannah River Road, $300,000.00; steamboats 
Chattahoochee river, $85,000.00 ; 7,950 shares Ocean Steam- 
ship Company of Savannah, $795,000.00 ; 440 shares Vicks- 
burg and Brunswick Railroad Company, $4,400.00 ; 4,361 
shares Mobile and Girard Railroad, $4,445.00; 851 shares 
Atlantic and Gulf Railroad, $851.00; 800 shares Southern 
and Atlantic Telegraph Company, $1,700.00 ; 2 shares Me- 
chanics’ and Agricultural Association of Georgia, $500.00 ; 
Western Railroad of Alabama, $361,005.82; also, bonds of 
the city of Macon, of the value of $140,190.00; bonds of 
the Western Railroad of Alabama, $17,105.00; mortgage 
bonds of the Mobile and Girard Railroad, of the value of 
$500,000.00; bonds of the city of Columbus, of the value 
of $3,500.00; making, in the aggregate, the sum of $2,366,- 
414.47, for the years 1876 and 1877, and that taxes are due 
the state on said property for each of said years. 

7th. Because the increased capital stock of said Central 
Railroad to the amount of one million of dollars, authorized 
by the act of December, 13, 1859, is liable to taxation un- 
der the acts of 1874, 1875, 1876, and 1877. 

Evidence was introduced by both sides in relation to the 
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property mentioned in the sixth ground of the demurrer, 
and its value, which it is unnecessary to detail. Defendant 
also introduced evidence to show that no capital was set 
apart for banking, but that earnings from deposits, ete., were 
included in the return of the net income of the road. The 
defendant proved by W. L. Goldsmith, comptroller-general, 
that the taxes of defendant were duly given in for the years 
1874, 1875 and 1376, both as to gross and net earnings and 
on the value of its property as required by the tax acts of 
those years, and that it paid the taxes of one-half of one per 
cent. per annum—he, as comptroller-general, sending printed 
forms on which to make their said annual returns. That 
for the year 1877, and after the decision of the supreme 
court of the United States was made, he only sent printed 
forms applicable to taxes on defendant’s income, and it made 
for that year a return on such blank form of the amount of 
gross receipts and net income, which was received without 
objection or protest, and the taxes returned were duly paid. 

That, after these were so made and accepted, and the 
taxes so paid, he, as comptroller-general, without notice to 
these railroad companies (%. ¢.,this and the Southwestern 
Railroad), or either, and without calling on them for any 
further or other return, issued these executions, -ased solely 
on the returns made by these roads, of the value of their 
property in 1874, under the act of that year. 

Neither of said roads have paid any taxes on their prop- 
erty for the years for which these fi. fas. were issued, ex- 
cepting that on their net income. 

The presiding judge rendered the following judgment : 

“The above case having, by agreement of counsel, been 
referred to me for decision upon the law and facts, it is, 
after argument, considered and adjudged that the limitation 
upon the taxing power fixed by the original charter of the 
company still exists, but that the extent of this limitation 
has not been determined either by the supreme court of this 
state or of the United States. 

“T decide that the Savannah Railroad is part of the Cen- 
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tral: that it was built under the original charter of the Cen- 
tral Road, and that it is equally protected with the latter 
road from taxation. 

“T also hold that the company is not subject to tax on its 
shares in the Ocean Steamship Company, including the Vale 
Royal property, nor on its stock in the Atlantic and Gulf 
Railroad, the Agricultural and Mechanical Association, the 
Mobile and Girard Railroad, and the Vicksburg and Bruns- 
wick Railroad. 

“T also decide that none of the increased capital stock of 
the Central Railroad and Banking Company is liable, under 
existing laws, to taxation. 

“T hold that taxes shown to be due on property of the 
company might be collected under these executions, but I 
am not able to determine what amount of taxes are still 
unpaid on such property. 

“T therefore overrule the demurrer to the affidavit of ille- 
gality, and upon the proof, I sustain the illegality ; but the 
state is not be precluded by this judgment from collecting, 


or attempting to collect hereafter, the tax for the years 1876 
and 1877, on any of the property owned by the Central 
Railroad and Banking Company, and on which the tax for 
said years has not been paid, except that property specially 
mentioned in this judgment.” 

To this decision the state excepted. 


R. N. Exy, attorney general; R. Toomss; D. M. DuBosz, 
for plaintiff in error. 


A. R. Lawron; Lyon & Gresuam; N. J. Hammonp, for 
defendant. 


JACKSON, Justice. 


1. In this, as in the other cases for taxes between the 
state and the railroad companies, it was insisted that the tax 
limitation was matter in the act not authorized by the title, 
and therefore the limitation was void, it being unconstitu- 
tional. The point is ruled in the case of the State vs. The 
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Rome Railroad Company, this volume, ante. That ruling 
covers this ease on this point. 

2. We are of the opinion that under the laws as they 
now stand, this company is liable to be taxed at the rate 
named in the charter on its road and branches, except the 
Macon and Western Railroad, as the part from Macon to 
Atlanta was formerly called; and ad valorem as other 
property of other persons on the Macon and Western part 
of the road, and all its other property. If, however, the 
rate fixed in the charter should exceed the ad valorem rate, 
on the property liable to the tax, then only the general rate 
ad valorem should be levied. 

In other words, first estimate the railroad and its appur- 
tenances, ineluding the branches, except that portion which 
was formerly the Macon and Western Railroad, at their true 
value, and assess upon the same such percentage as will 
yield a revenue to the state equal to one-half of one per 
cent. on the net annual income of the road and branches. 
If, however, this should exceed the general rate of taxa- 
tion, then assess at the general rate, asin no case is the rate 
ad valorem imposed geuerally to be exceeded. Secondly, 
estimate all other property of the company, including the 
Macon and Western Railroad at its true value, just as if it 
belonged to a natural person, and upon this value assess at 
the general rate. 

3. No such return as is required by the act of 1874, and 
amendments and modifications thereof since, having been 
made by this company, and this return being required as a 
condition precedent to entitle the company to its remedy at 
law in Fulton superior court by affidavit of illegality, the 
affidavits should have been dismissed by the superior court 
of that county for want of jurisdiction ; and on that ground 
the judgment is reversed. 

The remedy in the proper court of chancery for injunc- 
tion and equitable relief is not now before us. 

Judgment reversed. 


Buxckty, J., concurred. 
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Warner, C. J., dissenting. 


I dissent from the judgment of the court in this case on 
the ground that the assessment of the taxes by the comp- 
troller-general, and the tax ji. fas. based thereon, were illegal, 
for the reasons stated in my dissenting opinion in the case 
of The State vs. The Southwestern Railroad Company. 


Tue Vireinta Fire anp Marte Insurance Company vs. 
Fraqin Brotuers. 


Where the insured executed an instrument in the form of a deed, dated 
20th day of January, 1875, setting forth therein that he had that day 
given to the Macon Fire Insurance and Trust Company his promis- 
sory note, due twelve months thereafter, for the sum of $5,000,00, 
with interest from its maturity at the rate of one and a quarter per 
cent. per month, and in consideration of the premises and of five dol- 
lars in hand paid, and of providing for the payment of the note, had 
bargained, sold, aliened and conveyed the property insured to a trus- 
tee for the uses and trusts following: If default should be made of the 
payment of said note, the trustee to have the power, and it shall be his 
duty, to enter upon and take possession of the property so bargained, 
and sell the same at public or private sale at his discretion, and exe- 
cute titles and give possession to the purchaser, and apply the pro- 
ceeds first to the payment of said note, and then account to the in- 
sured for the balance thereof; until default in payment of the note, 
the possession and rents, issues and profits, to remain in the assured, 
but title to be in the trustee, who, on payment of the note, bound 
himself in the same deed to reconvey to the assured, or to his as- 
signs, without warranty; and where, a few days after the maturity 
of the note, the houses were consumed by fire, the assured being 
still in the possession of the insured premises and of the rents and pro- 
fits thereof; and where, upon the policy, by the consent of the insu- 
rance company, there is an indorsement that the loss, if any, on said 
policy, is made payable to the Macon Fire Insurance and Trust Asso- 
ciation, the payees of the $5,000.00 note so provided for in the deed; 
and where proof of loss was made by the assured, and suit brought 
by him for the use of the payee of said note; and where the policy 
covered two tenements on the same lot, one valued at $1,000.00, and 
the other at $1,500, and the proof was that the agent of the com- 
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pany had inspected the premises before the policy was issued, and 
another agent had also inspected them before the renewal thereof, 
and the amount of insurance on each tenement and the relative value 
thereof were then fixed by the said agents; and where substantially 
the same class of tenants occupied the rented tenements from the 
time first insured up to the fire: 

Held, 1. That the stipulation in the policy, that ‘‘ in case of assignment, 
before or after loss, whether of the whole policy or of any interest 
in it, or of any sale, transfer or change of title in the property insured 
by this company, or of any undivided interest therein, or the entry 
of the foreclosure of a mortgage, or the levy of an attachment 
or execution, or possession by another of the subject insured, 
without the consent of the company indorsed thereon, this insu- 
rance shall immediately cease,” was not violated by the deed here- 
inbefore set forth, and the loss could be collected notwithstanding 
said deed, it being the opinion of this court that the deed is not 
such ‘‘an alienation of the property insured” as, under the Code of 
Georgia, to render the policy void, but rather the ‘“‘creation of a 
lien thereon.” 

Held, 2. That suit to recover the loss could be brought in the name of 
the assured for the use of the payee of the note, notwithstanding the 
indorsement, with the assent of the company, that the loss was made 
payable to the payee of the note. 

Heid, 3. That proof of loss was also properly made by the assured under 
the facts. 

Held, 4. That proof of the inspection and valuation of the two tene- 
ments relatively to each other by the agents of the company, when 
insured and renewed, is prima facie sufficient evidence of the value 
of each tenement at the time of the loss. 

Held, 5. That the fact that some of the apartments were occupied 
for bar-rooms and other loose and immoral purposes at the time of 
the loss, cannot affect the case, as substantially the same classes of 
tenants occupied the house when insured, after inspection by the 
agents. 

Held, 6. That the verdict for the plaintiff is supported by the evidence, 
and not contrary to law. 


Insurance. Contracts. Title. Lien. Parties. Ver- 
dict. Before Judge Grice. Bibb Superior Court. April 
Term, 1878. 


Feagin Brothers (the payees of the policy sued on) 
brought suit, for the use of the Macon Fire Insurance and 
Trust Association, against the Virginia Fire and Marine In- 
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surance Company, alleging an indebtedness of $2,500.00 ona 
policy of insurance, $1,000.90 of which was on their wooden 
dwelling, ete., and $1,500.00 on their wooden livery stable ; 
that the insurance extended from 1873 to 1874, was then 
renewed from 1874 to 1875, and from 1875 to October 31st, 
1876, and the loss occurred during the last term of insurance. 

Defendant pleaded as follows : 

1. ‘The general issue. 

2. That the policy had in it a condition that the state of 
the title should be disclosed, and if anything less than the 
Jee simple existed it was required to be specially represented 
to the company. 

3. The further condition, that in case of an assignment, 
before or after a loss, whether of the whole policy or of any 
interest in it, or of any sale, transfer or change of title in the 
property, without the company’s consent indorsed on the 
policy, it shall be void, and no action be maintainable thereon. 
All renewals were made on these conditions. Yet it isa 
fact that when the policy was taken out, the title was not 
in the Feagins (plaintiffs), and never was in Feagin Broth- 
ers. The Feagins had an interest under bond for titles. 
The title was transferred January 12, 1875, to Henry 8. 
Feagin, with consent of Geo. M. F. Feagin, and by Henry 
S. Feagin, January 20, 1875, to J. M. Ogden, trustee. The 
title remained in Ogden until the burning. The deed to 
Ogden was made to secure a debt due the Macon Fire In- 
surance and Trust Association. All this was without the 
knowledge or consent of defendant. 

4, Plaintiffs concealed the nature and character of the 
risk, and misrepresented the same, both at the time of the 
first insurance and at each and every renewal thereof, and 
did so use and occupy the buildings as to increase the risk, 
without the knowledge or consent of defendant. A black- 
smith shop was added, the dwelling house was changed to a 
store, and a bar-room set up therein. The dwelling-house 
was made a hotel, a drinking shop and a brothel, without 
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defendant’s consent, express or implied, and this state of 
things continued to the fire. 

The jury found for the plaintiff the full amount, and also 
ten per cent. damages. 

Defendant moved for a new trial, on the following, a mong 
other grounds: 

1. Because the verdict was contrary to law and evidence. 

2. Because there was no proof of the separate value of 
the buildings, and the verdict was therefore contrary to the 
charge, that it was incumbent on the plaintiffs to show the 
loss on each. 

3. Because the court charged, in effect, that the deed to 
Ogden, trustee, was only a lien, and did not, without more, 
invalidate the policy. That it did not amount toa sale, there 
being no change of possession or steps towards that end. 

4. Because the court refused to charge that the Macon 
Fire Insurance and Trust Association was the proper party 
to make proof of loss, demand payment and bring suit. 

5. Because the court refused to charge that if the prop- 


erty was used as a bawdy-house, and this was calculated to 
increase the danger of burning, and the company had no 
notice, plaintiffs cannot recover. 

The facts shown by the evidence suffi-iently appear from 
the head-notes. The motion for new trial was overruled, 
and defendant excepted. 


Lanier & Anprerson; Hitt & Harris, for plaintiff in 
error, cited (on alienation), Code, $§2807, 1969 ; 55 Ga, 412, 
650; 11 Met., 429; 8 Gray, 28; 29 Conn., 68; 29 Me., 292 ; 
62 Penn. St., 340; 71 Penn., 4222; 60 JIL, 509; 3 Robt., 
423, 428; 1 Allen, 311; 3 7d., 362; 10 Wallace, 33. 


Bacon & Rutuerrorp; E. F. Best, for defendants, cited 
(on alienation), Code, §2807; 1 Curtis C. C., 193; 4 Mass., 
330 ; 23 Penn. St., 50; 50 Me., 330; 20 Vt., 546; 4 Met., 
9;45 N. Y., 454; 12 Allen, 382; 17 Iowa, 176; 21 Z0., 
193 ; 59 Penn. St., 474; 32 Me., 421; 1 Robt. (N. Y.), 55. 
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Jackson, Justice. 


1. Is the instrument such an alienation of the property 
as, under our Code, section 2807, defeats the recovery un- 
der the policy? We think that it is not. Probably, for 
certain purposes, the title passed—the mere legal title 
— but it passed to a trustee for the use of certain parties, 
and among them the assured; really to secure a debt of his 
and account to him. Whilst, therefore, there might have 
been a recovery in ejectment by the trustee for the purpo- 
ses of a trust, as ruled on a somewhat similar paper in 60 
Ga,, 434, still the equitable title—the real title—and the 
possession, with rents and profits, remained in the assured, 
who still held an insurable interest in the property. Sub- 
stantially the conveyance amounted to a security by the as- 
sured to pay a debt of theirs, and then the balance to them, 
and a reconveyance was to be made to them if they paid 
the debt. It is not such an absolute alienation as voids the 
policy. The Code declares that an alienation voids it, but 
the “creating a lien on the property does not void.” In 
one sense, every mortgage is an alienation, and we have 
held that upon an equitable mortgage, or papers which 
make it, there may be recovery in ejectment; yet in truth 
and at the bottom it is but creating a lien. The spirit and 
reason of the law in respect to insurance is, that the assured 
must not so alienate the property as to make the insurer trust 
to another to take care of the property instead of the man 
with whom he bargained and whom he was willing to trust. 
Code, §2807. 

2. We think it immaterial that suit was brought in the 
name of the assured for the use of the person to whom the 
policy, by consent of the insurer, was to be paid. If im- 
properly brought, it was amendable, and could have pro- 
ceeded in the name of the real party to whom by the trans- 
fer it was made payable. See Wilson vs. First Presbyterian 
Church of Savannah, 56 Ga., 554. 

3. Proof of loss was also made by the original assured 
and to this there is also objection; but the fact is that he 
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was still in possession, and it matters little whether it was 
done by the party to whom the loss was payable, or his 
agent in possession of the property. 

4, It seems to us also that there is sufficient prima facie 
evidence of the relative value of each tenement in that the 
agent of the company inspected both tenements, and agreed 
to the value of each—one at one thousand and the other at 
fifteen hundred dollars. So that there seems to be no real 
merit in the ground that there was no evidence how much 
each tenement was worth as compared with the other. 

5. It is true that the record shows that some apartments 
were occupied as bar-rooms, and for other immoral pur- 
poses, at the time of the fire. Undoubtedly such use, if 
unknown to the assured, and unprovided for in the rate of 
insurance, would vitiate the policy; but it seems clear, 
from the evidence, that the apartments were so used when 
the agent of the company first inspected them, and when 
the policy was annually renewed afterwards; and further, 
that the rate charged was four per cent., whereas for ordi- 
nary property it would have been one and a half. Evidently 
the agent knew the dangers of the risk, and charged 
proportionately. 

6. In view of all the facts, we are of the opinion that sub- 
stantial justice has been done—that the verdict is supported 
by evidence and law—that no legal quibbles should be al- 
lowed to defeat a recovery against these companies when no 
substantial defense is put up by them—that in this case no 
such defense has been set up and sustained, and the verdict 
ought to stand. 

Judgment aftirmed. 


Porter vs. WitpEeR & Son. 


The evidence of compliance by contractors with their contract to 
furnish materials and build, was sufficient to warrant the verdict, 
though it was beset with some doubt and much conflict. 

It is enough if work and materials conform to the plan prescribed, 
and to the terms of the contract. 
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3. Tacit recognition, by the employer, of a compliance with the con- 
tract, is some evidence of actual compliance. There were circum 
stances tending to show such recognition. 

. After the building has been accepted and used without complaint, 
slight defects relied upon as an excuse for not paying are to be 
scrutinized. 

. Failure to call on the contractors to remedy or repair alleged defects 
may be considered by the jury. 

. Mechanic’s lien (or contractor's) is not to be resisted by the debtor 
because he has no title. The better title is not affected by the judg- 
ment, the owner being no party. 

. The charge of the court may eliminate all conceded points and 
lay bare the real matters in dispute, counsel being first admonished 
to suggest errors of statement if any should occur. 


Contracts. New trial. Evidence. Mechanic’s lien. 
Charge of Court. Before Judge Grice. Bibb Superior 
Court. April Term, 1878. 


Wilder & Son brought two suits against Porter, as the 
installments matured, for balance due for the erection of a 
livery stable, and also for the enforcement of their mechan- 


ic’s lien as against the stable and the land upon which it 
was built. The actions were consolidated and tried together. 
The defenses filed, and the material facts developed by 
the proof, are sufficiently reported in the opinion. The 
jury found for the plaintiffs $600.00, with interest from 
April 14, 1876, and also a lien on the building and land 
described in the declaration. The defendant moved for a 
new trial upon the following grounds : 

1. Because the verdict is contrary to law and evidence. 

2. Because the court erred in charging, that if plaintiffs 
were furnished with a plan by defendant, and they built 
according to that plan, they complied with their contract. 
That if the plaintiffs followed the plan furnished them b 
defendant, and put in the materials and did the work ac- 
cording to that plan and the contract, plaintiffs are not to 
blame if the roof swagged, or the sides bulged, or there 
were cracks in the floor. 

3. Because the court erred in charging, that if defendant 
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saw the work going on from day to day, and made no com- 
plaint to either member of plaintiffs’ firm about the lumber 
used, or the way the work was done, and afterwards accepted 
the buildings without complaint, and has continued since 
to occupy them, and has recently painted one or more of 
them, and still uses and occupies them, these are all cir- 
cumstances to be considered by the jury as showing whether 
defendant did, or did not, consider the contract complied 
with. 

4. Because the court erred in charging that slight or 
trivial defects set up by defendant after he had received 
the work and occupied the buildings, are to be closely seru- 
tinized. 

5. Because the court erred in charging, that if defects 
were discovered and plaintiffs were not called on to repair 
them, this is a cireumstance to be considered in determining 
whether defendant considered plaintiffs chargeable with 
such defects, and whether such defects in fact existed. 

6. Because the court erred in charging, that it seems 
plaintiffs were employed to furnish material and build a 
stable on part of a lot in the city of Macon, which then 
was held by Mrs. Porter under the trust deed which was 
read in evidence to the jury. The contract to build the 
stable was made with defendant, the husband, but Mrs. 
Porter assented to the building in writing, and agreed that 
the stable and the ground on which it was put, should be 
bound to plaintiffs for their payment. The original price 
was $1575.00, but the parties disagreed about other terms 
of the contract, and this disagreement must be settled by the 
jury from the evidence, as well as all other issues of fact in 
the case. 

7. Because the court erred in charging, that the question 
of title was not a matter for the consideration of the jury, 
and although the title was in Mrs. Porter, her trustee being 
dead, and she having assented that the stable should be 
built upon her property, the jury had a right to foreclose 
the lien upon it. 
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8. Because the evidence shows that the stable was upon 
the trust estate of Mrs. Porter, and was her property ; that 
the contract was made for said trust estate, and that said 
estate had received the benefit of the stable: therefore the 
verdict is wrong, having been rendered against defendant 
individually, and is not binding upon Mrs. Porter or the 
trust estate, she not having been a party to the suit. 

The motion was overruled and the defendant excepted. 


Bacon & Ruruerrorp; E. F. Besr, for plaintiff in error. 


Lanier & Anperson, for defendants. 
BiEckKLEY, Justice. 


1. In a suit by a firm of contractors and mechanics 
against their employer, to recover the balance of the stipu- 
lated price of erecting a livery stable entire, including the 
furnishing of materials (together with charges for some 
extra work), the defense was, that the plaintiffs committed 
a breach of the contract on their part, in that the work was 
not only left incomplete, but, as far as done, was not exe- 
cuted in a workmanlike manner, and that the lumber used 
was inferior and not suitable for the purpose; the results of 
which breach were alleged to be, that the pillars whereon the 
the building rested gave way and partly fell, the roof swagged, 
the walls bulged, the ceiling and floor of the office and the 
floor of the granary were full of, cracks or open joints ; the 
door-shutters were too thin, and incapable of being closed and 
securely fastened ; the racks and troughs were not properly 
constructed, ete. The evidence at the trial was conflicting, 
some of it tending to show that the work and materials were 
good, and that the imperfections in the building were not 
due to unskillful or unfaithful work or to inferior lumber, 
but to the soft and yielding nature of the soil on which the 
structure was located, and to defects in the plan, which plan 
was furnished and prescribed by the employer ; other parts 


of the testimony tended to refer the imperfections wholly 
34 
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to the work and materials and to negative the theory that 
anything was attributable to soil or plan. Both parties tes- 
tified as witnesses, and there were other witnesses, pro and 
con, some of them mechanics and others not. The work 
was contracted for in August, and was commenced in Sep- 
tember. It proceeded under great pressure; for the stable 
was wanted for use during an approaching fair to be held 
in October. The employer entered, and commenced the 
occupation whilst the work in its later stages was progress- 
ing. He had before seen, and then saw and continued to 
see, what kind of work was done, and the character of the 
materials used. He made no objection to either. He was, 
however, not a mechanic, and what was his general capacity 
for judging of work or materials does not appear. He em- 
ployed other mechanics to repair or better some of the 
work, instead of calling upon the plaintiffs to do it. They 
were his near neighbors. He made no complaint to them 
until about the time one of the deferred payments became 
due according to the contract. This was after they had re- 
tired and left him in possession. The defects in the lum- 
ber, mentioned in the evidence, were that it was not dry, 
but green; that some of it was knotty, some cracked or 
split, some not uniform in width, ete. Its being green or being 
partially seasoned was not disputed. It was ranked by some 
of the witnesses as suitable for most of the job, by others 
as suitable for all of it; by others it was pronounced un- 
suitable, and put down as of low grade. Perhaps the most 
glaring faults in the building did not fully manifest them- 
selves until sometime after the plaintiffs had retired from 
the job, leaving it as finished. These faults were the bulg- 
ing of one of the walle, and the swagging of the roof. Ac- 
cording to some of the evidence, they made the building 
dangerous. If they were due to the yielding of the soil or 
to defects in the plan, they were not chargeable to the plain- 
tiffs. If they were due to faulty execution of the work, 
either in the pillars or elsewhere, or to the quality of the 
materials, the plaintiffs were responsible. The damage from 
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them to the stable was estimated by some of the witnesses 
at a large sum, while, by others, they were said to be easily 
corrected at small expense. It was thought the ceiling, 
floors, doors, ete., could be made good for less than one hun. 
dred dollars. If the general mass of the lumber was as 
poor as some of the witnesses considered it, the difference 
between it and a like quantity of first-class lumber would 
amount to hundreds of dollars. The contract price of the 
work was $1,575.00. Extra work was charged for, raising 
the total of the account to $1,639.25. Credits were entered 
to the amount of $830.48, leaving the balance sued for 
$808.77. The defendant pleaded a set off of $50.00, as to 
which the evidence was conflicting. There was also conflict 
as to the extra work. The jury found for the plaintiffs 
$600.00, besides interest. The evidence warranted the ver- 
dict, notwithstanding the doubt and conflict to which it is 
subject. 

2. Where contractors and mechanics build according toa 
prescribed plan furnished by the employer, they are not re- 
sponsible for consequences resulting from any defect in the 
plan. And an undertaking to supply materials as well as 
build is performed when the materials and the work con- 
form to the employer’s plan and the terms of the contract. 
These propositions are in general substance the same as the 
following extract from the charge of the court, construing 
the charge in the light of the evidence in the record: “If 
the plaintiffs were furnished witha plan by the defendant, 
and they built according to that plan, they complied with 
their contract. If they followed the plan furnished them 
by him, and put in the materials and did the work accord- 
ing to that plan and the contract, they are not to blame if 
the roof swung, or the sides bulged, or there were cracks in 
the floor.”’ 

3. That the employer in a building contract, on the re- 
tirement of the builders, recognized the contract as com- 
plied with, he not having made then nor until some time 
afterwards any suggestion to the contrary, is pertinent to 
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the question of whether the contract was in fact complied 
with ; and such recognition need not be express, but may 
be implied from circumstances. In looking for cireum- 
stances bearing upon the point, the jury may consider any 
testimony tending to show that he had seen the work go on 
from day to day without making complaint to the builders 
as to the lumber used or as to the execution of the work; 
that he accepted the building without complaint, and has 
continued ever since to occupy and use it, and that he has 
recently had it partially painted. In the light of the evi- 
dence in the record, the following extract from the charge 
of the court is a substantial statement of the above princi- 
ple in its application to the particular case: “If the defend- 
ant saw the work going on from day to day, and made no 
complaint to either of the plaintiffs about the lumber used 
or the way the work was done, and afterwards accepted the 
buildings without complaint, and has continued since to 
occupy them, has recently painted one or more of them, 
and still uses and occupies them, these are all circumstances 
to be considered by the jury as showing whether the defend- 
ant did or did not consider the contract complied with.” 

4. Where, in resistance to an action for the price of erect- 
ing building and furnishing materials for the same, the 
defendant sets up some gross and some slight defects in the 
work and materials, he having delayed complaining until 
after he had used the building for some length of time, 
the slight defects are to be closely scrutinized by the jury 
before making any deduction from the price on their ac- 
count. 

5. If after the builders had withdrawn, leaving the struc- 
ture generally complete and the employer in possession, they 
being, according to the evidence, his near neighbors, and 
therefore easily accessible, he made no call on them to rem- 
edy or repair defects, and if he had not before spoken or 
complained to them ot any, that circumstance may be con- 
sidered by the jury as having some tendency to show that 
there were no defects for which they were responsible, and 
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that he recognized all their obligations as fully performed. 

6. Where the premises upon which the building was 
erected is trust property belonging tu the wife of the debtor, 
and the builders have duly recorded their mechanie’s lien, 
just as if it were his property, the wife’s ownership is, in a 
suit against him alone, no defense to the debt itself, or to 
the establishment and enforcement of the lien. If he has 
any interest in the premises upon which the lien can take 
effect, that interest is bound ; and if he has none, the judg- 
ment fixing the lien will be harmless. That judgment can 
not conclude the wife, or affect her title, neither she nor 
her trustee being a party before the court. 

7. In charging the jury, the presiding judge may en- 
deavor to reduce the controversy to the real questions of 
fact in dispute, and uncover the precise matters for deter- 
mination. To this end, he may eliminate all undisputed 
points, admonishing counsel to correct him if he inadver- 
tently states anything to be conceded which is not conceded. 
Thus admonished, counsel ought to interpose and request 
any correction which is desired, pointing out the particular 
statement which goes too far. The breadth of statement as 
to matters of fact by the presiding judge in charging the 
jury in this case, could probably not be upheld if in open- 
ing the charge he had not made his plan and purpose clear, 
both to the jury and the counsel. This he undertook to do, 
and did, we think; for, as we find in the record, he used, 
in the very beginning of his instructions, the following 
language : “I shall endeavor to submit to you only the por- 
tions in dispute, assuming as true whatever is admitted by 
both parties, and holding myself subject to correction at the 
time if I mistake the counsel in what they admit to be true.” 

Judgment affirmed. 


JANES, administrator, vs. Parrerson. 


1, Where the vendee of land, holding a bond thereto with part of pur- 
chase money paid, sold and conveyed the same by deed, and the 
vendor, before the sale, obtained judgment for the balance of the 
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purchase money unpaid and levied the execution ther2on; and a 
purchaser deriving title from the purchaser from the vendee claimed 
the same, and relied upon the four years’ statute to discharge the 
land from the lien of the judgment for the purchase money, he and 
those under whom he held having had possession for more than 
four years before any legal levy was made: 

Held, that if the purchuse was bona fide and for value, the land was 
protected against the lien of the judgment, but only to the extent of 
the interest in the land which the defendant in execution had under 
the bond for titles, the four years’ possession not beginning to run 
so as to discharge the entire title in the land from the lien for pur- 
chase money until that title passed by deed out of the defendant in 
execution. 

. Where, under like circumstances, the purchaser relied upon the ad- 
verse possession of himself and those under whom he claimed for 
more than seven years as giving him title by prescription against 
the legal title held by the vendor as security for his purchase money: 

Held, that the ordinary statute of prescription would run in favor of the 
purchaser from the vendee, both before and after the conveyance 
by deed of the title of the vendor to the vendee, and after the lapse 
of seven years, the prescriptive title would be complete against the 
vendor’s title, and would protect the land claimed under the title by 
prescription against a levy for purchase money made after the seven 
years had expired. 

. The recital in a deed of the payment of the purchase money, after a 
great lapse of time since its execution and continuous possession 
thereunder, will raise a presumption of the actual payment thereof, 
subject to be rebutted by evidence. 

. Possession under a recorded deed will extend to the boundaries de- 
scribed therein, though the tract consists of several contiguous orig- 
inal lots, and the actual possessio pedis be contined to some of the 
lots only. 

. As the facts make a case where the claimant is protected by the pre- 
scriptive title of seven years adverse possession, and the verdict is 
therefore right, no matter what the court charged on other points, 
the judgment overruling the motion for a new trial is affirmed. 


Statute of limitations. Prescription. Title. Deeds. 
Presumption. New trial. Before Judge UnpErwoop. Polk 
Superior Court. February Term, 1877. 


In November, 1858, Hutchings, administrator of Barry, 
recovered judgment against Johns. Execution issued, and 
in November, 1878, was levied on certain land which was 
claimed by Patterson. The evidence showed that Barry 
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made a bond for titles to Johns, September 15, 1854, cover- 
ing the land in dispute, which was composed of two contig- 
uous land lots lying together and forming only one tract. 
Johns went into possession ; one lot was improved and oc- 
cupied, the other not until 1871 or 1872. On February 8, 
1864, Johns conveyed this and other Jands to Sproul; March 
8, 1864, Sproul conveyed to Lowry, the consideration ex- 
pressed being $100.00; and on November 12, 1872, Lowry 
conveyed to claimant, the consideration expressed being 
$700.00. Continuous possession was shown from Johns 
down to claimant. Plaintiff, before the levy, made and 
filed a deed to defendant, as provided by the Code, $3654, 
The last named deed and that from Sproul to Lowry appear 
to have been recorded ; it does not appear whether the others 
were or not. 

The jury found for the claimant. Plaintiff moved for 
a new trial on the following, among other grounds: 

1. Because the verdict is contrary to the law and the evi- 
dence. 

2. Because the court charged that “ where any person has 
bona fide and for a valuable consideration purchased real 
or personal property, and has been in possession of such real 
property for four years, or of such personal property two 
years, the same shall be discharged frum the lien of any 
judgment against the person from whom he purchased,” 
and that plaintiff’s execution was no exception to this rule. 

3. Because the court charged that actual possession of one 
lot was possession of other contiguous lots embraced in the 
same deed under which claimant held. 

The motion was overruled, and plaintiff excepted. Janes 
is the present representative of Barry’s estate, and was made 
plaintiff in error on motion. 


J. A. Buanor; E. N. Broytes, for plaintiff in error, cited, 
on recital of payment in deeds, 32 Ga., 195, 200, 202, 203, 
211; 20 Ga., 220,221; 2 Sug. on Vend. and Pur., 22, 353; 
2 Wharton on Ev., $§1041-1043, and note 1, 1048 ;2 Lead. 
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Cases in Eq., 126, 127; 4 Pet., 83; 40 Ga., 481; 48 Zd., 
329; 58 b., 236. Onus on purchaser, 2 Story’s Eq. Jur., 
§$64ce, 1502 and note 2; 1 Sumner, 506, 510-512; Story’s 
Eq. Pl., 604a, 805; 2 Sug. on Vend. and Pur., 581; 55 
Ga., 224 (2), 226. Seven years statute not apply, 96 U.S. R,, 
704; 29 Ga., 411; 54 Zb., 168; 38 Barb., 488; 3 Washb., 
292; Wade on Notice, §$46, 329; Code, §2679; 10 Pet., 
211, 212; Story’s Eq. Pl., §805; Mitf. & Tyler’s Eq. Pl. 
and Pr., 362. 


Warren Axin; T. W. Akin, for defendant. 


JACKSON, Justice. 


1. The four years’ statute is relied upon to free this land 
from the lien of the judgment. The judginent is for pur- 
chase money, a part only having been paid, and the defend- 
ant held a bond for titles only, and sold and made a deed to 
claimant, or rather to one under whom claimant holds, whilst 
he held only the bond for titles. His sale to claimant, there- 
fore, conveyed only his title, which was the right to a per- 
fect title, or to a deed, when he paid the balance. The bal- 
ance is not yet paid; therefore the claimant, not having 
such title from the defendant in judgment as to discharge 
the land from its lien for the part yet unpaid, is not pro- 
tected by four years’ possession. If defendant had held a 
deed from plaintiff to the entire land, and had sold to claim- 
ant, and made him a deed, and claimant had held dona fide 
for four years, then claimant would have been protected, 
and the land would have been discharged from the lien of 
the judgment, even for purchase money, under the Code, 
§3583. But no deed ever was made in this case, except for 
the purpose of selling this land for purchase money, under 
§3654 of the Code, and four years’ adverse possession was 
not held by claimant after that deed to defendant in judg- 
ment. 

2. But the bond for titles is good color of title to support 
the title by prescription which arises after seven years’ }:0s- 





FEBRUARY TERM, 1879. 531 


Janes, administrator, vs. Patterson. 


session ; or, in other words, seven years’ bona fide adverse pus- 
session under a deed from a party who had possession and 
bond for titles, works a good prescriptive title in the pos- 
sessor. This claimant and those under whom he holds have 
bona fide held adverse possession of this land for more than 
seven years, so far as this record shows the facts, and there- 
fore he has a prescriptive statutory title superior to the 
legal title which the plaintiff had retained as a security for 
his purchase money. 

3. How far the recital in a deed of the payment of pur- 
chase money will go to show the actual payment thereof, 
is a question not free from uncertainty and doubt from the 
authorities; but we are clear that such recital will raise the 
presumption of actual payment after a great lapse of time 
since the deed was executed, and possession thereunder con- 
tinuously for such time. For myself I would say that such 
recital is always prima facie evidence of actual payment, 
subject, of course, to be rebutted. Iam authorized by my 
brethren, however, to announce the principle only to the 
extent declared in the third head-note. 

4. It is not an open question with us that the actual pos- 
sessor of one part of a tract of land, consisting of several 
lots, under a recorded deed, will be protected in his prescrip- 
tive title to the boundary described in his deed. His pos- 
sessio pedis of part of the entire tract, thoagh but one lot, 
will constructively extend to all the tract set out in his re- 
corded deed, though that embrace other unoccupied lots. 

The Code, §2681, would seem to settle the point, and the 
ease of Parker vs. Jones et al., 57 Ga., 504, founded on 
that section, further confirms the view now entertained and 
expressed by the entire court. If the deed were unre- 
corded, the case would be different, because nobody could 
ascertain the extent of the claim. The record here shows 
that some of the deeds under which claimant held were 
recorded, and it does not appear affirmatively that any were 
not recorded. The plaintiff in error must affirmatively 
show error. 
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5. So that the claimant’s title is good to all this land by 
prescription, he having had some of it in actual possession, 
and the balance in constructive possession to the extent of 
the boundary described in his recorded papers—title—em- 
bracing his one tract; and this being so, inaccuracies of the 
court make no difference ; the verdict is right, and should 
stand, especially after such a great lapse of time and failure 
so long to press the judgment. 

Judgment affirmed. 


Brant ty vs. Horr e¢ al. 


. Map by the county surveyor not evidence, under the circumstances, 
as an Official document or as an admission by district road commis- 
sioners. It might go to the jury as a mere diagram to illustrate 
other testimony. District road commissioners have no power to 
bind by their admissions either the public or a land-owner. 

. Official transactions of county commissioners are presumed to be 
recorded, and cannot be proved by parol without accounting for the 
absence of the better evidence. A survey ordered by the board to 
find the route of an old road is not, simply because made in pursu- 
ance of the order, bindingin its results. Nor will any presumption 
arise that the results are correct. 

. Recorded proceedings of district road commissioners showing ef- 
forts to ascertain and fix the route of an old road, are no evidence 
on the question of where the true route is. These commissioners 
have only executive functions in locating roads, and their mere de- 
liberative acts, not followed by any actual opening or occupation of 
the route, are without force. 

. When one distinct issue is carved out of a case by consent and re- 
duced to writing, and the trial is to be had solely upon it, the charge 
of the court should not go beyond it, and enter into other issues, 
treating the whole original case as open to the jury. 

. In tracing boundaries, courses and distances yield to permanent 
physical monuments, natural or artificial. 

. Changes in the route of a public road, or substantial changes even 
in the marginal line, when that line is the boundary of a tract of 
land, will work no change in the boundary. The road may shift 
to other ground, but the boundary will remain where it was. 

Facts conceded may be characterized as conceded facts in charging 
the jury; and if the charge so denominates them, such will be con- 
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sidered their true character, unless the contrary affirmatively ap- 
pears. 

8. The scope of the controversy and the limits of the agreed issue 
compared, and a new trial ordered. 











Injunction. Evidence. Land. Roads and_ bridges. 
Boundary. County matters. Presumptions. Charge of 
Court. Before Judge Grice. Bibb Superior Court. 
April Adjourned Term, 1878. 








Reported in the opinion. 






R. F. Lyon, for plaintiff in error. 










E. F. Best; Bacon & Ruruerrorp; G. W. Gustin, for 
defendants. 






B.iEck ey, Justice. 





1. The true original route of an ancient highway was in 
controversy, and the agreed issue was as to the location 
of a boundary line which was co-incident with one of the 
borders of that route. The cause on trial was a bill in 
equity in which Brantly was complainant, and Huff de- 
fendant, together with two public boards as co-defendants, 
one the county board of commissioners and the other the dis- 
trict board of road commissioners, the former board having 
power to order public roads to be laid out, altered or discon- 
tinued, and the latter having the immediate supervision of 
construction and repairs. A map made by the county survey- 
or after the dispute arose, and founded on a survey made 
by him at the instance of the complainant and the board of 
road commissioners, with notice to Huff, but not in his 
presence or with his consent, was not admissible in evi- 
dence for the complainant, even in connection with the 
testimony of the surveyor showing it to be correct accord- | 
ing to the data used asa basisof survey. It is apparent that 
neither the surveyor nor the road commissioners knew per- 
sonally said data to be adequate means of identifying the 
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true route of the road, except as identification might result 
from following courses and distances from certain fixed 
points; and the important line mentioned in the descrip- 
tion, by which the survey was guided, was one border of 
the road, the location of which was under search. It was 
within the discretion of the court to allow the map to go 
to the jury as a mere diagram to illustrate, or aid in under- 
standing, the testimony of the surveyor, or that of other 
witnesses, but the map was not evidence as an official docu- 
ment, or as in the nature of an admission by the road com- 
missioners, they having no power to make an admission 
binding upon the public or upon their co-defendant, Huff. 
It was competent for the surveyor to testify orally to his 
survey and its results, using the map, if necessary, to re- 
fresh his recollection. 

2. The official transactions of the county board of com- 
missioners of Bibb county (see pamph. acts of 1873, p. 219), 
are presumed to be recorded as the law requires, and they 
cannot be proved by parol, without first accounting for the 
non-production of the better evidence. Moreover, if the 
board directed a survey to be made by the county surveyor 
to ascertain the route of an old road, that would not com- 
mit the board to the results of the survey, nor would any 
presumption arise that those results were correct. 

3. Copies of the proceedings of one of the district boards of 
road commissioners of Bibb county (see pamph. acts of 
1871-2, p. 221) showing the efforts of the board to ascer- 
tain and fix the route of an old road in their district, are 
no evidence against themselves, or against the county board 
of commissioners, or against a land-owner, on the question 
of where the true route is, such proceedings not having re- 
sulted in any re-opening or re-occupation of the route 
sought to be discovered. The road commissioners have no 
power to bind the public or the owners of land by a mere 
deliberative recognition, whether announced through reso- 
lutions, reports or otherwise, of definite lines and routes. 
Their functions in respect to locating public roads are ex- 
ecutive—not legislative or judicial. 
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4. Where the trial is had upon a distinct issue carved 
out of the general case by consent of all the parties, and 
reduced to writing, the charge of the court should not 
raise Other issues and leave the jury free to make the ver- 
dict turn on them. The complainant alleged that his land 
was burdened witha short section of road never established 
asa highway, but brought into use as a temporary de- 
tour from the ancient track, and that the defendant, Huff, 
had encroached with his fence upon the disused track. 
Huff insisted that no detour had been made, and that his 
fence was upon his own line along the border of the an- 
cient highway, and hence constituted no encroachment. It 
was agreed in writing at the trial that the case proceed for 
the determination of his boundary, with power in the jury 
to find that the detour, if any, be discontinued, and the 
disused track, if any, be re-opened or restored by the com- 
missioners at Huff’s expense. Certainly, on this narrow 
issue it was error to instruct the jury that if there was a 
detour, and the same had been in the possession and use of 
the public for seven years before the filing of the bill, then 
the title of the public to the detour itseif was complete, 
and the public could not be deprived thereof, though 
the true ancient track was elsewhere. It was also error to 
instruct the jury, that although the defendant, Huff, might 
be in possession of land (meaning the disused road) to which 
he had no title, the compiainant could not deprive him of 
it, if he, the complainant, had no title either. By the 
terms of the agreed issue, Huff’s title was the only title 
under examination, relatively to the space occupied by the 
disused road. The object was to ascertain and fix his 
boundary, which done, the ancient road would necessa- 
rily be ascertained and fixed, the border of that road 
being the conceded limit of his land. It was also error to 
instruct the jury, that if Huff had encroached on the disused 
road, that was a question between him and the county 
board of commissioners, and with which the complainant 
had no concern, unless the property thus taken was shown 
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to belong to him. It was also error to instruct the jury in 
respect to the criminal law applicable to obstructing roads. 
And the width of the road was not otherwise involved in 
the issue than as it might be a guide in finding and tracing 
that particular border along which Huff’s boundary lay. 
There was no dispute that from that border the road ex- 
tended and ought still to extend to the full width required 
by law. 

5. In arriving at a boundary line the jury are not re- 
stricted to the courses and distances laid down in the deed. 
If permanent monuments, natural or artificial, such as a 
public road, are also specified in the deed, and there is satis- 
factory evidence that those monuments have been found, 
and that they are still in their original places, they will 
check and modify the courses and distances which conflict 
with them ; for courses and distances are among the lowest 
indicia of boundary—not the highest. 

6. But a public road, of course, may change, and when 
this occurs, the boundary does not change with it. When 
the road is moved or transferred to other soil, the boundary 
remains behind. A boundary line which was coincident 
with a border of the road, will not rest upon the correspond- 
ing border in the new position. Substantial, and not trivial 
changes, are here spoken of. 

7. What is not conceded, either in the pleadings, or by 
the parties or their counsel in the presence of he court, 
cannot be recited to the jury from the bench as conceded ; 
but where matter is stated in the charge as a concession, and 
it does not appear on the authority of the judge himself 
that no such concession was in fact made, the presumption 
is that it was made. 

8. The complainant’s theory is, that he and the defend- 
ant, Huff, are coterminous proprietors ; that Huff’s land ex- 
tends to the border of the public road, and that his own 
land lies adjacent; that the road, as it formerly existed 
both de facto and de jure, and as it still exists de jure, has, 
for some years, been disused, a detour having been made 
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through his land, with his permission and consent, by trav- 
elers and passengers, but without any establishment or 
adoption, by the public authorities, of the route of this 
detour as a part of the highway, or as a substitute for the 
original route; that in permitting the detour, he intended 
it to be temporary, and acted with a purpose to withdraw 
it from use as a way, at his pleasure; that Huff has erected 
a fence taking in some of the public road proper, thus 
bringing it within his enclosure, and reducing it to his pos- 
session ; that he, complainant, wishes to terminate the per- 
missive use of the detour, and that an obstacle to his doing 
so is, that the public authorities object on account of 
there being no other open way; that Huff fails and refuses 
to draw in his fence to his true boundary, and yield to the 
public the original road, which he holds by intrusion or 
usurpation. Huff’s theory, on the contrary, is that there 
has been no detour—no deviation from the true, original 
route, and that his fence is now on the border of the pub- 
lic road, his veritable boundary line. The county commis- 
sioners and the district road commissioners, Huff’s co-de- 
fendants, are, it seems, indifferent between the contesting 
parties, being content with either route. What they claim 
is only that the public shall have an open road, of full legal 
width and in good condition, along one route or the other. 
In pursuance of a prayer in the answer of the district road 
commissioners, the complainant and Huff are interpleading 
to settle the question whether the two routes, so-called, are 
in fact one and the same, as Huff contends, or different, 
really and substantially, as the complainant contends. To 
determine the matter involved in the interpleader, the 
special and particular question made in the agreed issue 
is, where is Huff’s boundary line? That line being once 
ascertained, the controversy is at an end, as between Huff 
and the complainant ; for neither of them contends that the 
true boundary is not to be observed, or that the true bound- 
ary is not co-incident with the border of the original public 
road, or that either of the contestants has a right to appro- 
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priate that road as against the other, or as against the pub- 
lic. 

Let the cause be tried over, with due reference to the 
scope and meaning of the agreed issue, and with no in- 
structions to the jury not relevant to the same, or else to 
the power of ordering a restoration of the road at Huff’s 
expense if he has intruded upon it. 

Judgment reversed. 


Tue ComMMISSIONERS OF THE Town or THomson vs. Norris. 


. The principle ruled in the case of Callaway vs. Mayor and Alder- 
men of Milledgeville, 48 Ga., 309, will not be extended beyond cases 
covered by the facts of that case,—that is, to cases where the mu- 
nicipal corporation, in granting license to retail spirituous liquors, 
acts wholly without jurisdiction over the subject matter of grant- 
ing license to retail. 

. Where a municipal corporation has jurisdiction to grant such license, 
and a party voluntarily applies therefor and voluntarily pays the 
price of the license to the clerk of council without the issuing of 
any execution or compulsory process of any kind, or any threat to 
do so, or to punish him in any way if he does not take out the li- 
cense, and then sues to recover the part of the money so volunta- 
rily paid over and above the tax or license fee authorized by the 
charter of the corporation before the passing of an unconstitutional 
amendment to said charter, which increased the license tax to the 
amount he paid— 

Held, that such payment of the overplus made by the plaintiff volun- 
tarily and without any process or compulsory proceedings, cannot 
be recovered back from the corporation. 


License. Tax, Municipal Corporations. Before Judge 
Grrson. McDuffie Superior Court. September Term, 
1878. 


Norris sued the commissioners of Thomson to recover 
$220.00 alleged to have been illegally paid as a license tax 
upon him as a retailer of spirituous liquors for 1876 and 
1877. Defendants pleaded the general issue, and also that 
the tax could not be recovered, having been voluntarily 


paid. 
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The evidence made substantially the following case: 
By the act of December 16, 1859, the town of Thom- 
son was incorporated and made “a body corporate and po- 
litic under the name and title of The Commissioners of the 
Town of Thomson,” with the usual powers, and authorized 
in section 6 “ to issue licenses to retail spirituous liquors in 
said town or corporate limits, and to charge for the same a 
sum not less than ten nor over forty dollars.” By section 
8 “said commissioners shall have power, by their clerk, to 
issue executions, or enforce the payment of all taxes and 
debts due to said corporation,” which shall be directed to the 
marshal, “ whose duty it shall be to levy said executions on 
any property belonging to the defendants that may be found 
in Columbia county.” By an ordinance of the corporate 
authorities, it was provided “ that no person shall vend any 
spirituous, malt or fermented liquors in the town of Thom- 
son, in any quantity whatever, without first procuring a 
license from the board of commissioners; the price of 
which license shall be determined by the board each sue- 
ceeding year, which shall be payable in advance.” 

The ordinances of 1876-7 fixed the license tax on retailers 
at $150.00 per annum. 

Norris began business in 1876, and before opening went 
to the town clerk and applied for license to retail spirituous 
liquors, which was issued to him, and for which he paid the 
clerk $150.00, and went through substantially the same course 
in1877. No one came to see him about the matter, or de- 
manded that he should take out the license, or pay the fee 
therefor. He applied for the license, and upon its delivery 
to him, paid the suin named as the price thereof by the clerk. 
He knew of the city ordinances upon the subject, and paid 
because he thought the town had the right to require it, 
and would make him pay it if he failed or refused. No 
process by execution or otherwise was issued, to his know]l- 
edge, to compel him to pay it; he “did not give them the 


chance.” No threat was used to force him to take out the 
85 
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license or to pay for it; made no inquiries and asked no 











questions. 
The act of 1872 (p. 16), under the title of “an act to 


prescribe the manner of incorporating towns and villages 
in this state,” proceeded to confer numerous powers and 
privileges both upon those towns which should be thereaf- 
ter created and those already in existence. Among others, 
was an unlimited power to require license taxes on such 
things as were required to be licensed by the state. (Code, 
§789). The act of 1874 (p. 46) amended the title of the 
act of 1872 by adding “and to authorize towns and villages 
heretofore incorporated to exercise all the powers conferred 
by this act.” 

The jury found for plaintiff. Defendants moved for a 
new trial on the following, among other grounds: 

1. Because the court erred in refusing to charge the jury 
as requested in writing by defendants: “If the tax was 
voluntarily paid it cannot be recovered back, and the mere 
existence of laws authorizing the enforcement of the tax 
by penalty or execution does not constitute the payment 
involuntary.” 

“The payment was voluntary if not under duress, and 
there was no duress if the plaintiff had the option to pay, 
or resist payment.” 

2. Because the court erred charging the jury as follows: 
“ My trouble in this case grows out of the seeming conflict 
in the two decisions read (48 Ga., 309, and 50 Ga., 304). 
The Milledgeville case seems to have been rendered by a 
full bench, and that in the railroad case does not, by refer- 
ence to the other, overrule it, and, therefore, I think it 
binding on me. There may be a difference in the fact that 
one was a municipal and the other a railroad case; a cor- 
poration with power to enforce its demands, and one that 
can only ask, are different.” 

3. Because the court erred in the following charge to the 
jury: “If there was a voluntary payment of the sum sued 
for, it cannot be recovered; but if the defendants, with 
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the power to enforce the payment, demanded it of the 
plaintiff, and in response to such demand he paid it, that 
would not be such a voluntary payment as would estop the 
plaintiff from recovering it back.” 

4, Because the following charge of the court was error: 
“Tf this case was in court in a different form, if the plain- 
tiff had refused to pay and filed an affidavit of illegality to 
any execution that might have been issued to collect it, 
you nor I would have any trouble in coming to a conclu- 
sion, nor would this case ever have been brought.” 

5. Because the verdict was contrary to law and evidence. 

The motion was overruled, and defendants excepted. 


H. Cray Foster; H. C. Ronry; Pavt C. Hunson, for 
plaintiffs in error. 


W. M. & M. P. Reese; W. D. Tort, for defendant. 
JACKSON, Justice. 


The great fact on which this case turns, in our judgment, 
is that Norris voluntarily paid the license to retail liquors, 
acted under it, and got the consideration in full for which 
it was paid. 

The town of Thomson had jurisdiction to grant license 
to retail spiritous liquors, and this fact takes this case with- 
out the case of Callaway vs. The Mayor and Council of 
Milledgeville, 48 Ga., 309. The city of Milledgeville had 
no authority for any sum whatever to grant such license. 

1. The principle ruled there will not be extended beyond 
cases covered fully by similar facts to those in that case, 
that is, to cases where the grant of the license for any sum 
was beyond and without the jurisdiction of the municipal 
corporation granting it. Where the question is only as to 
the amount of license fees, and such amount is paid with- 
out any compulsory process whatever, we think a distinc- 
tion can be drawn; and the principles of justice and the 
great current of authority demand that the rule in that case 
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laid down be not extended where other facts exist than are 
in that case, making a different case. 

2. The truth is that the authorities run counter if not to 
the decision, at least to the reasoning in that case, and they 
are so overwhelming as to sweep away all obstructions 
which may be interposed by obditer dicta or reasoning un- 
supported by prior authority. See authories cited by plain- 
tiffs in error: 2 Dillon, 751; Cooly on Taxation, 566-8-9 ; 
Burroughs, 442-3; 31 Penn. St., 73; 1 Ohio St., (N. S.) 
268 ; 46 California, 589; 13 Am., 220; 10 Allen, 48; 24 
Conn., 88; 13 Abbott, 351; 2 Sandford, 475; 29 Bar- 
bour, 85 ; 51 Barbour, 159 ; 27 Maine, 145 ; 15 Missouri, 563 ; 
20 Missouri, 143 ; 10 Peters, 137; 15 Wallace, 75; 12 Pick., 
13 ; 13 Gray, 476 ; 8 Cushing, 55; 10 Peters, 150 ; 9 Cowen, 
674; 18 California, 274; 115 Mass., 367; 70 N. C., 55; 
52 Missouri, 167, etce., ete. 

Therefore, we lay down the principle announced in the 
syllabus at the head of this opinion, that where the corpo- 
ration has jurisdiction over the subject matter of the grant 
of license to retail liquors, and the amount of the fee is 
paid voluntarily, without execution issued therefor or com- 
pulsory process of any sort, or even threat to issue such 
process, the party so paying more than was authorized ex- 
cept by an amendment of the charter afterwards declared 
unconstitutional, cannot recover back the overplus. The 
principle might be made broader, but this will do to cover 
this case. 

Judgment reversed. 


Go psmirH, comptroller-general, vs. Taz Grore1a Ramroap 
Company. 


[This case was argued at the last term, and the decision reserved. ] 


prior judgment adjudicating this same fi. fu. to be illegal, except 
as to a certain sum, is conclusive between the parties, so far as the 
present litigation is concerned. Whether it would bar a correct 
assessment of the taxes for the year 1874, and the enforcement of a 
ji. fa. based on such assessment, has not been considered. 
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Judgments. Amendment. Practice in the Superior 
Court. Before Judge Grice. Fulton Superior Court. 
April Term, 1878. 


The comptroller-general issued execution against the 
Georgia Railroad for $23,802.07, as its tax for the year 1874. 
A levy was made and affidavit of illegality filed. Upon 
the issue thus formed the court adjudged that “the ille- 
gality be sustained as to all tax claimed except the tax upon 
four hundred and forty shares of new stock, valued at 
$93.00 per share, being the sum of $204.50, and that the 
ji. fa. proceed to collect said last named sum, and the fur- 
ther sum of for cost.” This judgment was affirmed 
in the supreme court. When the case came on again for 
trial, the plaintiff moved to amend his demurrer to the il- 
legality, namely, that which had been before passed on both 
by the superior and supreme courts. To this it was objected 
by the defendant that the matters presented were res adju- 
dicata, and that plaintiff was estopped from proceeding 
further with the case. This position the court, on inspect- 
ing the record, sustained, and, on defendant’s motion, passed 
an order directing the remzttitur from the supreme court 
to be entered on the minutes nwne pro tune, and it was en- 
tered accordingly, and plaintift excepted. 


R. N. Ety, attorney-general; R. Toomss; D. M. Dv- 
Boss, for plaintiff in error. 


J. B. Cummine ; McCay & Tripve; Henry Htyer, for 
defendant. 


BLEcKLEY, Justice. 


The superior court passed its final judgment disposing 
of this litigation, so far as the present fi. fa. and affidavit 
of illegality are concerned, in December, 1874. That 
judgment was affirmed here in June, 1875. See 54 G@a., 
423. The affirmance was simple and unconditional, with 
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no direction or special order in the matter. The effect of 
such affirmance was to leave the judgment of the superior 
court in as full force as if it had not been excepted to. 
And if it had not been excepted to, there can be no doubt 
that it would have been a finality to the case, and conclu- 
sive upon the parties. Its affirmance here upon exceptions 
and writ of error, could not weaken or impair it, but would 
rather strengthen and confirm it. It seems that there was 
an omission to enter, in the court below, the remettitur 
from this court, until July, 1878, when, according to the 
present bill of exceptions, the case was “ regularly called 
for trial, and both parties announced ready.” Why there 
should have been a eall of the case for trial, when there 
was nothing left to try, does not appear. Doubtless it was 
a mere oversight, and was caused, perhaps, by some erro- 
neous or incomplete state of the docket entries. The plain- 
tiff proposing to amend the demurrer to the affidavit of 
illegality, and the defendant objecting, the court inspected 
the record, and found that the demurrer was no longer 
pending—that it had been heard and disposed of more than 
two years and a half previously, and that there was a judg- 
ment sustaining the affidavit of illegality, except as to a 
certain sum, and ordering the fi. fa. to proceed for the col- 
lection of that much. There had been no reversal of that 
judgment ; on the contrary, when the remittitur from this 
court was produced, it showed an aftirmanee. The failure 
to enter the remzttitur on the minutes of the superior court, 
so as tv complete the record, could not nullify the aftirm- 
ance or convert it into a reversal. A motion to enter the 
remiltitur nune pro tune was in order, and the defendant 
having made the motion, the court was correct in granting 
it. The remittitur, whenever presented, is the proper evi- 
dence to the court below of the decision of this court ; and 
the decision thus evidenced is to be respected and in good 
faith carried into effect. Code, §4285. To do this is not 
discretionary with the presiding judge, but matter of statu- 
tory mandate and compulsion. We were much pressed, 
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but little impressed, with the argument for the plaintiff, 
that the former adjudication simply ruled certain questions 
raised by the original demurrer to the affidavit of illegality, 
and that asthe proposed amendment songht to introduce 
new and distinct grounds of demurrer, not before in the 
case, the case itself was left intact as to these grounds. 
This argument ignores the fact that there was a final judg- 
ment covering the entire case, and disposing of it forever, 
which judgment was reviewed by the court and affirmed. 
The effect of a final judgment is not to be avoided by 
showing cause against it under the guise of an amendment 
to the pleadings. Amendments are admissible to uphold 
judgments, but not to overturn them. If the new grounds 
of demurrer were good, or thought to be good, they should 
have been urged whilst the case was pending, and not held 
in reserve until some years after it was finally determined. 
That a change of incumbents in the the office of attorney- 
general had taken place in the meantime, makes no differ- 
in the legal principle. The attorney-general, like other 
counsel, must abide the consequences of acts done or omitted 
by his predecessors. Judgments, whether against the state 
or against individuals, do not yield to a change of counsel 
or legal advisers. The most eminent professional skill on 
earth cannot raise the dead to life by a motion to amend. 
This case was dead when the present attorney-general was 
called to treat it, and his genius and learning can never re- 
animate its dry bones. He may well rest from his labors 
so far as it is concerned. 

We need not and do not anticipate the effect of the judg- 
ment upon a subsequent correct assessment of taxes for the 
year 1874, if any such assessment should be attempted, and 
if a fi. fa. based thereon should be sent forth from the 
office of the comptroller-general. All we rule is that 
a final and conclusive judgment, terminating the litigation 
on the present fi. fa. and affidavit of illegality, has been 
rendered, and the case is no longer in court. 

Judgment affirined. 





546 SUPREME COURT OF GEORGIA. 


Lindsey rs. Lindsey. 


Linpsey vs. Linpsry. 


. There being no material error in the charge of the court in regard 
to imbecility of mind in the grantor, and undue influence exerted 
upon him by the grantee, and the evidence being sufficient to sup- 
port the verdict of the jury on that point, there was no error in re- 
fusing to set aside the verdict and grant a new trial on the assign- 
ments of error which relate to those points. 

. If the consideration of the deed, which was the maintenance and 
support of the grantor for life by the grantee, has not been per- 
formed by the grantee in any respect, the remedy is by action at 
law for damages, there being no allegation of insolvency in the 
grantee. 


Charge of Court. Contracts. Equity. Before Judge 
Hansett. Berrien Superior Court. September Term, 
1878. 


John Lindsey filed his bill against his son, Benj. F. Lind- 
sey, alleging, in brief, as follows: 

In 1860 he was stricken with paralysis. It caused him 
much suffering, made his mind give way, and induced a 
fear that his property would all be lost because of his ina- 
bility te attend to his business. His mind was so feeble from 
disease and age, that he could not understand his business 
nor the nature and consequences of his actions, and, being 
much persuaded by his children and others, he was prevailed 
upon to convey tu his said son, on the 16th of January, 
1867, certain lands (being his plantation) for the considera- 
tion specified in said conveyance, viz.: $5.00 cash, and 
“that the said Benjamin F. Lindsey for the remainder of 
his (the father’s) declining days, shall take care of him and 
provide him suitable clothing and comfortable provisions 
and bedding, suitable to his circumstances and connections 
in life, and look after his estate,and manage it for the best 
interest of the estate when he (the father) was unable to 
look after it himself, and do all things necessary and proper 
to be done, and with the same care and attention as though 
he (the son) were looking after his own affairs.” 
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He signed the deed but never delivered it. He put it 
into his trunk and subsequently destroyed it. Subsequently 
his son had a copy of the deed established, a jury finding 
that it had been delivered. The jury was tampered with 
by third persons. 

His son took possession of the land under promise to 
comply with his said obligations, but failed to maintain 
and support him, neglected his property, and by petty an- 
noyances, compelled him to abandon his house and seek 
shelter elsewhere. And yet he refuses to reconvey said 
premises to the father. 

Discovery was waived. The prayer was for the cancella- 
tion of the deed, for an accounting for the rents, issues and 
profits of the land during the son’s occupancy, and for gen- 
eral relief. 

The answer of the son admitted complainant’s age and 
that, by paralysis, his physical and mental vigor were im- 
paired ; but denied that the maker of the deed did not 
fully understand its effect, and said it was freely made; 
that it was delivered; that he took possession under it and 
fulfilled all his obligations therein assumed ; and that the 
father abandoned his house without fault of the son. He 
said the fact of delivery had been decided by the jury, and 
that they were not tampered with. 

As to the main facts involved in the bill and answer, the 
evidence was very conflicting—especially as to the compe- 
tency of the complainant to make the deed. 

The jury found for defendant. Complainant moved for 
a new trial on the following, among other grounds: 

1. Because the court refused to charge the following re- 
quest : 

‘When the party executing an instrument is a weak man 
and liable to be imposed upon, the court will look upon 
the circumstances and nature of the transaction with a very 
jealous eye and will very strictly examine the conduct and 
behavior of the persons in whose favor it is made. If it 
sees that any acts or strategies or any undue means have 





548 SUPREME COURT OF GEORGIA. 





Lindsey vs. Lindsey. 





been used ; if it sees the least spark of imposition at the 
bottom, or that the donor isin such a situation with respect 
to the donor as may naturally give an undue influence over 
him; if there be the least scintilla of fraud, in such a case 
the court will and ought to interfere.” 

2. Because the court charged as follows : 

“ Every man over 21 years of age is presumed by law to 
be capable of making a contract, and when a party comes 
into court and seeks to set aside his own deed upon the 
ground that he was mentally incompetent at the time, the 
law throws the burden of proof on him, and he must show 
by the evidence that he was not competent to contract or 
transact business. The fact that a man’s mind is weak, or 
that it had been somewhat impaired, by age or disease in 
part, is not a good ground for setting aside his deed; but 
it must appear that he was not of sufficient mind to under- 
stand the nature and character of the instrument that he 
was executing, the property of which he was disposing, and 
the person to whom made and the consideration moving to 
it. If his mind was sufficieutly strong to understand these 
things, then he was competent to make the deed, and it is 
binding on him. The law has never marked out a definite 
and fixed line between capacity and incapacity, because it 
is almost impossible so to do, but our Code says that the 
following persons cannot generally make a valid contract, 
‘married women, infants, insane persons and drunkards.’ 
Weakness of mind or eccentricity do not constitute inea- 
pacity, if the person be not legally non compos mentis.” 

Here the court read sections 2118 and 2409 of the Code. 

3. Because the court charged as follows: 

“ As to the question of undue influence, if the deed was 
made under the persuasion of Thomas Lindsey and other 
children of complainant, they honestly believing, at the 
time, that it was best for him to make it, even if over-per- 
suaded by them, and defendant was not present, and had 
no knowledge of said persuasion and no part in it, then it 
does not affect the deed or authorize you to set it aside. 
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Influence or persuasion may be used to obtain the making 
of a deed: it is only undue influence that the law gener- 
ally guards against; and to make that good it must appear 
to be an improper influence, or a proper influence used for 
an improper purpose, and then it must in this case have 
been with the knowledge, connivance or consent of B. F. 
Lindsey.” 

4. Because the court charged as follows: 

“ As to the other ground, that B. F. Lindsey failed to 
comply with or carry out the conditions of the deed, I 
charge you that it is not a ground for setting aside the 
deed; there is no provision in this deed that it shall be 
void on t'e failure to perform the consideration. It only 
sets up certain things to be done as the consideration, and 
if the defendant fails to fulfil the consideration, then the 
plaintiff would have the right to sue for and collect the 
value of it, but not to set aside the deed, ete.” 

The motion was overruled, and complainant excepted. 


A. T. McInryre, by N. J. Hammonn, for plaintiff in er- 
ror, cited as follows: On capacity of grantor, Code, $§2401, 
2409; 6 Ga., 325; 17 1b., 364; 27 7b., 444. Consideration 
precedent, Code, $2722; 42 Ga., 180. Inadequate, Code, 
$2742. 


S. T. Peerpies & Son, by brief, for defendant, cited as 
follows: On capacity, Code, §2729; 31 Ga., 512; 43 Zb., 
79; 21 7b., 552. On undue influence, Code, §2401; 6 Ga., 
325. 


JACKSON, Justice. 


1. By reference to the report of the pleadings and facts 
of this case, it will be seen that many errors are assigned 
upon charges and refusals to charge in regard to imbecility 
of mind in the grantor and undue influence exerted by his 
children upon him to make the deed to the grantee. We 
see no substantial error in any ruling complained of. In- 
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deed, few of them were pressed in argument before us as 
erroneous. The jury found that the father’s mind was 
strong enough to make the contract, the evidence abun- 
dantly sustains the finding, and the judge was right to up- 
hold the verdict on this point. So in regard to undue in- 
fluence, the charge was right, and there is, if any at all, but 
the slightest evidence of any influence, and none on the 
part of the grantee or authorized by him. 

2: The consideration of the deed is the continued sup- 
port of the father by this son, to whom it was made. It is 
not a condition precedent. It is not pretended that he 
is unable to comply with his contract, and the only dispute 
is in respect to whether he has donesoornot. The remedy 
is for failure to do so, the contract being executed, by ac- 
tion at law for damages. Such remedy being adequate and 
complete at law, equity will not interfere to set aside the 
conveyance. These points control the case, and the judg- 
ment is affirmed. See 31 Ga., 512; 43 Ga., 79; 6 Ga., 
325 ; Code, $3095 ; 5 Ga., 400. 

Judgment affirmed. 


Biepsok et al. vs. WILLINGHAM. 


1. A defendant in fi. fa., who had due notice of a levy upon a definite 
interest in land, but took no steps to arrest the sale, and did not give 
notice, to the officer or to bidders, that her estate was different from 
that described in the levy, cannot, after a legal sale by the sheriff 
according to the levy, preveut the purchaser from being put into 
possession and herself from being turned out. Thus, a tenant in 
common in fee simple, where the levy and sale embraced an estate in 
the whole premises for her life only, cannot retain the possession by 
setting up the bare misdescription of her true interest, in answer to 
a rule brought against the sheriff by the purchaser to have posses- 
sion delivered. 

. The purchaser at sheriff's sale of an estate in remainder, is not en- 
titled to possession until after the death of the tenant for life. It 
follows, that if the defendant in fi. fa. had an estate, not in remain- 
der but in fee simple, and if only a remainder was levied upon and 
sold, the defendant cannot be turned out of possession so long as the 
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person named in the levy as tenant for life, though not such in fact, 
is in existence. 

. A sheriff cannot legally sell a larger estate than that embraced in his 
levy. Nor can three levies of three several executions, each against 
a different defendant, be consolidated as authority to sell, so as to 
make a single act of sale under the whole pass title. Thus, where 
one of the levies was upon an estate for life in certain realty as the 
property of one person, the sole defendant in the first fi. fa., and 
another of the levies was upon an undivided half in remainder in 
the same realty as the property of another person, the sole defend- 
ant in the second fi. fa., and another of the levies was upon an un- 
divided half in remainder in the same realty as the property of an- 
other person, the sole defendant in the third fi. fa., a sale of the 
realty under all of the fi. fas. and levies, as one single transaction, 
and for a gross sum, was illegal and void. The purchaser acquired 
nothing—no title, no right to possession, 


Levy and sale. Sheriff. Estates. Before Judge Porrre. 
Oglethorpe Superior Court. October Term, 1878. 


Willingham filed his petition against Young, sheriff, 
making, in substance, the following case : 

On October 3, 1876, a tract of land containing one hundred 
and fifty acres was sold at sheriff’s sale, and was purchased by 
petitioner and one McRae for $63.00. An estate for life of 
Mary V. Bledsoe in the land had been levied on by Melton, 
a constable, by virtue of two jf. fas. in favor of petitioner 
against her, and by virtue of three fi. fas. against her in favor 
of McRue, issued from the justice court of the 228th dis- 
trict, G. M. The one undivided half interest in the remain- 
der, after the termination of the life estate, was levied on as 
the property of Eunice J. Marable, under an execution issued 
from the same court, in favor of petitioner. The other un- 
divided half interest in the remainder was levied on as the 
property of Louisa E. McLain, under two executions issued 
from the 230th district G. M., in favor of McRae. These 
levies were all made by Melton, constable, and returned with 
the ji. fas. to Young, then deputy sheriff. Notice of the 
levies was given tu Mrs. Bledsoe, the tenant in possession. 
The property was advertised as required by law, and the sale 
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made by said deputy sheriff. Some weeks after the pur- 
chase, McRae sold his interest to petitioner. At the close 
of the year 1876, petitioner demanded possession of Mrs. 
Bledsoe, which was refused. To the April term, 1577, of 
the superior court, petitioner brought ejectment against 
Mrs. Bledsoe, and William A. and Eunice J. Marable, the 
last two persons having moved to said land after the sale 
aforesaid. At the ensuing October term, under the advice 
of counsel, petitioner dismissed this action, relying upon the 
proceeding now instituted by this petition for his protec- 
tion. Young has since been elected sheriff of the couuty. 
Petitioner prays a rule nzs¢ against him, requiring him to 
show cause why a rule absolute should not issue directing 
him to place petitioner in possession of said one hundred 
and fifty acres. 

This petition was filed and rule nzsz issued at the April 
term, 1878. At the ensuing October term, the court di- 
rected that Mrs. Bledsoe, Mrs. Marable, and the children of 
Louisa E. McLain, deceased, by W. A. Marable, their next 
friend, be made parties defendant to the petition. They 
answered to the effect that at the time of the various levies 
above recited, and at the time of the sale, they, to-wit : Mrs. 
Bledsoe, Mrs. Marable, and the children of Mrs. McLain, had 
each a one-third undivided interest in the land, all of them 
being tenants in common. They denied any life estate 
with remainders, as set forth in the levies, and alleged that 
the levies, advertisement, description and sale, were all void, 
and hence no title passed by such illegal proceedings. 

The sheriff simply asked the direction of the court. 

On demurrer, the answer of Mrs. Bledsoe e¢ al. was 
stricken, and the rule made absolute, the court holding that 
the sole question at issue was the right of the purchaser to 
be put in possession of the land by the sheriff, and that it 
could not, in this proceeding, consider the matter raised by 
the answer ; that the respondents had a remedy at law in 
ejectment, or by a proper proceeding in equity. 

To this decision Mrs. Bledsoe et al. excepted. 
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Samuet Lumpkin; L. & H. Coss, for plaintiffs in error, 
cited Code, §§3640, 3647. 


Joun OC. Reep; W. G. Jounson; Pore Barrow, for de- 
fendant, cited Code, $§3651, 3652. 


B.LEcKLEy, Justice. 


1. First, as to Mrs. Bledsoe. The executions against her 
were levied upon an estate for her life in the premises; she 
was in possession, and notice was given to her of the levy. 
She resists being turned out because, in fact, her interest in 
the land was not an estate for life in the whole or any part, 
but an estate in fee simple in one undivided third. If there 
had been a legal sale in other respects, this answer would 
not avail her; for, so far as appears, she took no steps to 
arrest the sale, and did not give notice to the officer or to 
bidders that her estate was different from that described in 
the levy. Must plaintiffs and levying officers know at their 
peril the full magnitude of the interest which defendants in 
execution have in land? We think not, so far as defend- 
ants themselves are concerned, especially where due notice 
is given directly to such defendants of the levy. It may be 
that where a less estate than that really owned by a de- 
fendant is levied upon, the officer, upon being informed of 
it, might be under obligation to change the levy so as to 
grasp the larger estate, and if he refused to do it, the sale 
might be arrested by affidavit of illegality, or by some other 
means. Possibly, too, a defendant might stand excused 
from taking any steps whatever to arrest the sale, further 
than to give notice to the officer and to bidders. But when 
a defendant has due notice of a levy which is not accurate 
in the description of his interest, he ought certainly to do 
something if he does not mean to acquiesce, and not act as 
if he did acquiesce. The Code, section 3640, declares, it is 
true, that “the officer making a levy shall always enter the 
same on the process by virtue of which such levy is made, 
and in such entry shall plainly describe the property levied 
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on, and the amount of the interest of the defendant there- 
in.” But this language does not mean that the interest de- 
scribed shall always, as matter of fact, be the true interest, 
at the peril of a void sale. It means that the interest in- 
tended to be seized and sold, must be defined or specified in 
the levy, and not set out generally as an interest, or as the 
interest of the defendant in the property. Doubtless the 
purpose and expectation of the law are that officers will be 
diligent, fur the sake of both parties to the process, and 
that the result will commonly be a description correspond- 
ing to the fact of the actual interest in the particular case. 
Of course, the law wants the true interest ascertained and 
set out; but, as we have stated, where some certain and 
definite interest is expressed in the levy, and the defendant 
has notice of it, and yet does nothing and says nothing, the 
sale will not be void to the extent of the interest specified, 
though it may turn out that he owned a larger estate. For 
the reasons which we have endeavored to assign, and for 
the further reason that the purchaser at sheriff’s sale of a 
life estate in land, the tenant for life being in possession, is 
entitled to be put into possession by the sheriff, or to a 
proper order of court for that purpose, this purchaser, had 
the sale been otherwise due and legal, would have a right to 
the order prayed for in this application, as against Mrs. Bied- 
soe. 

2. Next, as to the other ladies, Mrs. Marable and Mrs. 
McLain. The executions severally against them were lev- 
ied upon an undivided half in the remainder, one half as the 
property of the former, and the other half as the property 
of the latter, the supposed life estate of Mrs. Bledsoe being 
described as the particular estate upon which this undivided 
remainder was dependent. Now, it isa sufficient reason for 
not turning either of these ladies or their representatives 
out, that Mrs. Bledsoe is still alive, and they, or their repre- 
sentatives, do not claim under her, but as tenants in com- 
mon with her. They cannot be removed by reason of the 
sale of her supposed life estate, because they do not enjoy the 
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possession by her favor but by their own right ; and they 
cannot be turned out by reason of the sale of their supposed 
remainder interest, because the purchaser of a remainder is 
not entitled to enter so long as the particular estate is in 
existence. At sheriff’s sale the purchaser cannot acquire a 
larger estate than that levied upon; if the levy is upon a 
remainder, only a remainder, at most, passes. He cannot 
be heard to say that there is in fact no particular estate and 
never was. As to him, it makes no difference, with refer- 
ence to a present right of possession, that the nominal ten- 
ant for life mentioned in the levy is a tenant in common in 
fee, and not a tenant for life. A remainder is an estate that 
stands over for future enjoyment, and having bought a re- 
mainder, eo nomine, and nothing else, he must wait. We 
will not here go into the effect of a misdescription of the 
real interest of Mrs Marable and Mrs. McLain; for, as they 
were not served with notice of the levy as was Mrs. Bled- 
soe, the question as to them is not so easy of solution; and 
any solution of it is rendered unnecessary, now or hereaf- 
ter, by the concluding head of this opinion. 

3. The sheriff sold the land under all the fi. fas., as one 
single act and for a gross sum. The fi. fas. were against 
the three ladies severally, no one of them embracing more 
than one defendant. And there were two separate plain- 
tiffs, une in certain of the 7. fas., and the other in the rest. 
The levies were uniike, those affecting Mrs. Bledsoe being 
upon an estate in the land for her life, and those affecting 
the other two being (each set) upon an undivided half in the 
remainder. What did the life estate sell for? What did each 
undivided half of the remainder sell for? What credit should 
be entered on the f. fas. against Mrs. Bledsoe, and what upon 
those against each of the others? Is there any possible 
answer to these questions, outside of mortuary tables and 
the doctrine of mere chances and probabilities? For the 
sheriff to pool similar levies upon the same property of one 
and the same defendant, may not be uncommon or im- 
proper ; but to pool dissimilar levies against different de- 

36 





556 SUPREME COURT OF GEORGIA. 


Freeman vs. Holmes et al. 


fendants, and sell under all at the same time and for one 
gross price, is such a proceeding as we have never heard of 
before. There is no doubt that the sale was illegal and 
utterly void, and that the purchaser took nothing as against 
any of the defendants in execution; that he acquired no 
title, nor any right of possession, present or prospective. 
It was error to grant any order to aid his entry. 
Judgment reversed. 


FreEeMAN vs. Hotes et al. 


Unless there be proof of an express contract on the part of a married 
woman to pay for dentistry done for herself and child, she being 
accompanied by her husband when introduced with the child to the 
dentist, there can be no recovery against the wife—especially where 
it appears that the dentist knew nothing about her having any sepa- 
rate estate, and impliedly gave credit to the husband, and not to the 
wife. 


Husband and wife. Contracts. Before Judge. Grice. 
Bibb Superior Court. April Term, 1878. 


Reported in the opinion. 


Lanter & Anverson; Hirt & Harris, for plaintiff in 
error, cited Code, §§1753, 1754, 1757; Schouler on Dom. 
Rel., 77; 39 Ga., 41. 


A. Prouprir; C. L. Bartierr, for defendants, cited 39 
Ga., 41; acts 1872, p. 39; Code, $1774; 54 Ga., 500; 
Code, $4286. 


JACKSON, Justice. 


This was a suit in the justice court and carried by appeal 
to the superior court, and thence brought here. The Messrs. 
Holmes sued Mr. and Mrs. Milo S. Freeman for work done 
for Mrs. Freeman and child, the justice rendered judgment 
against both, and Mrs. Freeman appealed. On the appeal 
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the jury found for the plaintiffs again, a motion for a new 
trial was made and overruled, and the case is here. 

Mr. Freeman accompanied his wife and child to the den- 
tist at the first sitting. No contract was made by the den- 
tist with Mrs. Freeman. He did not know that she had 
any separate estate, and the credit evidently was given to 
the husband. 

It is his duty to support his wife and supply her with 
necessaries suited to her station. The fact that he intro. 
duced her shows that- he regarded this as necessary work 
for herself and child; and in the absence of an express 
contract on her part to pay the debt, it cannot be collected 
from her separate estate. No such contract is shown. On 
the contrary, she swears there was none, and that the debt 
was her husband’s; and the dentist does not contradict her. 
He admits that he did not even know that she had any 
separate estate. Afterwards he says he met her and she 
said the debt would be paid. But this was no promise to 
to pay it out of her estate; and if it had been it would 
have been void, being a promise to pay the husband’s debt, 
if the credit was given to him, which is very clear from the 
entire evidence. 

Section 2730 of the Code declares that “the contracts of 
a married woman are generally void ;” and in the case of 
Urquhart vs. Oliver, 56 Ga., 347-8, the question is asked how 
far the section is modified by the act of 1866, commonly 
called the woman’s law. 

She certainly cannot be surety or bind herself to pay her 
husband’s debts ; Code, §§1783, 1785. Perhaps, being a, feme 
sole as to her present separate property and all her future 
acquisitions to all intents and purposes, she may now make 
any other contract, and it would be valid. Such appears 
now to be the law; but it is enough to say in this case that 
she has made no contract. The verdict ought not to stand- 
therefore, in law against her whatever may be our view as 
to the justice of the debt against both her husband and 
herself. “ Hard cases make bad law,” and we have no 
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right to make law good or bad, but our duty is only to ex- 
pound and enforce it. The judgment is reversed and a 
new trial awarded. 

Judgment reversed. 


Ke sry vs. Ture State or GEorGIA. 
(This case was argued at the last term and decision reserved.) 


Where the eyidence is conclusive that the carnal knowledge was real- 
ized, and the only possible question is concerning the force and the 
consent, a verdict finding the prisoner guilty of an assault with intent 
to rape is contrary tolaw. It is expressly inhibited by section 4674 


of the Code. 


Criminal law. Rape. Before Judge Hittyrer. Fulton 
Superior Court. April Term, 1878. 


Kelsey was placed upon trial for the offense of rape al- 
leged tohave been committed upon the person of Alice 
Kennedy. He pleaded not guilty. The evidence showed 
that intercourse was had between the parties, the points of 
contest being whether the defendant used force, or whether 
the transaction was with the consent of Miss Kennedy. 
The jury found the defendant guilty of an assault with in- 
tent to commit rape. He moved for a new trial because 
the verdict was contrary to law and evidence. The motion 
was overruled and he excepted. 


Josern H. Surrn; F. A. Kirsy; Frank L. Haratson, 
for plaintiff in error. 


B. H. H111, Jr, solicitor-general, for the state. 


BuiEck.ey, Justice. 


Miss Kennedy was the only witness whose testimony 
went directly to the criminal act. If she is to be believed, 
the carnal knowledge was realized, forcibly and against 
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her will. There is absolutely no evidence of an unsuccess- 
ful attempt—of a mere assault with intent to commit a rape. 
The circumstances detailed by the witness being all consid- 
ered, there is more room to doubt upon the point of force and 
consent than there is upon the fact of accomplished inter- 
course. The transaction was continuous, from the first 
overtures made on the occasion, to the consummation of 
the deed, and it cannot, therefore, be said that there were 
two offences committed, both a rape and an assault with 
intent to rape. According to her evidence (and hers is the 
only testimony on the subject) she held out to the last, and 
never did consent. She is equally explicit as to the per- 
sistence of the force, and as to the prisoner’s success in vio- 
lating her person. She does not pretend that she was not 
ravished, but swears that she was; and yet the jury have 
found that she was not, discrediting her, as it would seem, 
on this vital part of the state’s case, while giving her full 
credit in reference to the prisoner’s force and her non-con- 
sent. The record discloses no reason why her credibility 
should be thus divided, and the case cut in twain by the 
jury. There was either rape or fornication. If the for- 
mer, the prisoner should be convicted of rape; if the lat- 
ter, he should be acquitted, so far as the present indictment 
is concerned. This is the plain truth and the plain law of 
the matter. A verdict for an assault with intent to com- 
mit a rape, is but the finding of an attempt, and the Code, 
in section 4674, declares “no person shall be convicted of 
an assault with intent to commit a crime, or of any other 
attempt to commit any offense, when it shall appear that 
the crime intended, or the offense attempted, was actually 
perpetrated by such person at the time of such assault, or 
in pursuance of such attempt.” Under this section of the 
Code, applied to the evidence in the record, the verdict is 
contrary to law, and there must be a new trial. 
Judgment reversed. 
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JomneR vs. THe Strate or Geroraia. 


1. The evidence being sufficient to support the verdict, the discretion 
of the presiding judge will not be controlled where he overrules the 
motion for a new trial on that ground, unless that discretion be 
abused, and it is not abused if the evidence be strong enough to 
warrant the verdict. 

. Where the person charged to have been ravished is only eleven years 
and three months old, it is not error to refuse a written request 
‘that if the jury should find from the evidence that the girl, Emma 
Anderson, was mentally capable of consenting, though physically 
unable so to do, she being over ten years of age, and the defendant, 
she consenting, did have carnal knowledge of her, then it would be no 
rape”—the law, as ruled in 11 Ga., 225, having been given fully to 
the jury on the subject of consent at such an age and under the 
facts of the case. 


Criminal law. New trial. Before Judge Barrrerr. 
Jones Superior Court. October Term, 1878. 


Joiner was indicted for the rape of Emma Anderson, a 
girl eleven years and three months old. The evidence for 


the state consisted in the testimony of the girl and her 
mother. The former testified positively to the rape; the 
latter corroborated her on some points, viz: her presence 
at Joiner’s house on the day of the alleged crime, that she 
was sick and sore in the stomach and groin during the next 
week ; that a week afterwards, when the child changed her 
under-clothes, some blood was found on them. It appears 
that she did not tell her mother of the rape until some 
months after it happened, and then only when questioned. 
There was no evidence for defendant. He was found 
guilty, recommended to mercy, and sentenced to fifteen 
years in the penitentiary. He moved for a new trial on 
the following, among other grounds : 

1. Because the verdict was contrary to law and the evi- 
dence. 

2. Because the court refused to charge the following re- 
quest: “ That if they should, from the evidence, find that 
the girl, Emma Anderson, was mentally capable of con- 
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senting, though physically unable to do so, she being over 

ten years of age, and the defendant, she consenting, did 

have carnal knowledge of her, then it would be no rape.” 
The motion was overruled, and defendant excepted. 


Liount, Summons & Harpeman, by Harrison & Con- 
naLLy, for plaintiff in error, cited as follows: Verdict 
against evidence, 49 Ga., 185; 1 Hale, 633; Roscoe, 863 ; 
55 Ga., 304; W. & S. Med. Juris., 468. On request to 
charge, 2 Bish., (6 Ed.,) 1123 ; Code, $§4349, 4295. Penalty 
too severe, 56 Ga., 36. 


Rosert Wuirriecp, solicitor-general, by Botuine Wurr- 
FIELD; Rosert V. Harpeman, for the state, cited on re- 
fusal to charge, 11 Ga., 225; 47 Vt., 82; 12 Iowa, 66; 29 
Mich., 274. 


J ACKSON, Justice. 


1. So far as the sufficiency of evidence to support the 
verdict is concerned, it turns on the credibility of the girl 
and her mother, and it was for the jury to pass upon that. 
It is somewhat strange that the child did not tell her mother 
sooner, but her failure to do so is but a circumstance from 
which the guilt of consent or acquiescence in the cohali- 
tation on her own part might be inferred ; and she was but 
eleven years old and had not arrived at years of puberty, 
and in fact had not attained the menstrual age when it is 
believed that passion or sexual desire moves a female. She 
was but a few months over the period when, by the fixed 
rule of law, she could not consent, and so young that every 
presumption is that she did not. She swore positively to 
the rape, her mother saw blood on her garments a short 
time after the day the rape is said to have been committed, 
the jury believed these witnesses, the presiding judge ac- 
quiesced in the finding, and the evidence, if believed, and 
it is unimpeached, is sufficient to support the verdict. In 
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such a case the well-settled rule of this court is not to over- 
rule the judgment which refused a new trial. 

2. The request to charge was properly refused. It was 
that “if the jury should find, from the evidence, that the 
girl, Emma Anderson, was mentally capable of consenting, 
though physically unable to do so, she being over ten years 
of age, and the defendant, she consenting, did have carnal 
knowledge of her, then it would be no rape.” 

In the charge of the court the law as expounded in 11 
Ga., 225, on the subject of consent in one of so tender an 
age, was given to the jury, and such being done, we think 
the court did not errin refusing the charge. The distine- 
tion between mental and physical ability to consent, is hard 
to be understood, and if given would probably have con- 
fused the jury and shed no light upon the matter under 
their investigation. Cohabitation with the chijd, she con- 
senting, had she been one year and three months younger, 
would have been rape, because she could not consent ; and 
the court charged to the effect that it was for the jury to 
determine, from the age and the appearance of the child, 
and the fact, if they believed it, that she was too young to 
feel desire and consent, whether or not she did consent; if 
they believed she did, then the defendant was not guilty, 
otherwise that he was, if they believed the fact of cohabi- 
tation. Substantially this is the law, and the ease was le- 
gally tried. The judgment is, therefore, attirmed. 

Judgment affirmed. 


Wane vs. Wrestow & Co. 


(This case was argued at the last term and decision reserved. ] 


1. Investments of income go to enlarge the corpus of the estate which 
produced it. Thus, where a debtor had set apart to him a home- 
stead, the realty valued at fifteen hundred dollars, and the person- 
alty at one thousand dollars, and, with the proceeds of cotton after- 
wards grown on the realty and of hauling done with animals 
embraced in the personality, he purchased one hundred and fifty 
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sheep, and put them on the premises, these sheep were not subject 
to be seized and sold under an ordinary judgment outstanding 
against him, the homestead estate not yet having terminated. 

. The matters of fact being left somewhat doubtful by the evidence, 
and the court having erred in its charge to the jury on a material 
point, a new trial should be had. 


Homestead. Income. Charge of Court. New trial. Be- 
fore Judge Tompkins. Pierce Superior Court. March 
Term, 1878. 


This case arose upon the levy of an execution in favor of 
Weslow & Co. against Wade, as surviving partner of S. H. 
Wade & Co., upon one hundred and fifty sheep, and a claim 
filed thereto by Wade upon the ground that such sheep 
constituted a part of his exemption under the homestead 
law. The jury found the property subject. A motion for 
a new trial was made by claimant, which was overruled by 
the court in the following judgment : 

“The sole question in this case was this: whether, after 
a homestead had been set apart for the full amount of the 
personalty—and in this case the record shows over $1,000.00 
as set apart—if an additional amount of personalty could be 
exempted from levy and sale under such homestead, which 
property appeared to have been purchased with money ac- 
quired to the claimant—and the head of the family in home- 
stead—by the use of the homestead property regularly set 
apart, The court held that $2026 of the Code did not in- 
clude property over and above the amount set apart under 
the homestead, purchased with the proceeds of the cultiva- 
tion and labor of the homestead, when such proceeds were 
first turned into money.” The charge to the jury conformed 
to this holding. 

To this judgment claimant excepted. 


Joun C. Nicuoxs; G. J. Horton, for plaintiff in error. 


Smwon W. Hrrca, for defendants. 
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BLEcKLEY, Justice. 


1. Assuming that the sheep levied upon were purchased 
and paid for with the proceeds of cotton grown on the realty 
after it was set apart as a homestead, and of hauling done 
by the debtor with animals embraced in the exempt per- 
sonalty, (as a portion of the evidence in the record indicates, 
though other portions of it strongly tend to negative any 
such conclusion) the question is, do these sheep constitute 
a part of the homestead property, or are they out of the 
protection of the homestead and exemption laws, and sub- 
ject to an ordinary judgment against the debtor? Accord- 
ing to the constitution of 1868, (Code, §5135), both realty 
and personalty are to be valued at the time they are set 
apart, and there is no intimation that if the value afterwards 
changes, any deficiency is to be made up, or any excess is 
to be pruned off. It is not the policy of the constitution to 
maintain permanently an estate in realty worth two thou- 
sand dollars, and an estate in personalty worth one thousand, 
but to allow these values as a maximum to start with, and 
leave families to the hazard of depreciation or loss, and to 
the chances of appreciation or gain. The property of both 
kinds is valued once for all, and no subsequent valuation is 
contemplated. And from the time it is set apart, the con- 
stitution dedicates it “to the sole use and benefit” of the 
family. Neither the debtor nor his ordinary creditors are 
to have any rights in it, or powers over it, inconsistent with 
the enjoyment by the family of this use and benefit. One of 
the uses of land is to produce crops: and to enjoy the use of 
land is to take the crops, while they remain in specie, and 
their proceeds, after they are converted by sale or exchange 
into other property. The use of animals fit for labor, is in the 
labor, or what it produces, or that into which auch produce 
is converted. As to the labor of the debtor himself, that is 
subject to his own will. If he employs it on the homestead 
land, or in connection with the exempt personalty, what it 
produces inures to the family ; but if he employs it sepa- 
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rately from these, its produce is subject to his debts. We 
cannot suppose that in making provision for families, the 
constitution intended that the head of a family should not 
be allowed to cultivate the farm or haul with the animals, 
without subjecting the proceeds, or a part of them, to 
seizure by his creditors. In many instances, perhaps in 
most instances, vain indeed would be the homestead and ex- 
emption, if the labor and management of the head of the 
family were not added to make the property productive. 
If by industry, economy and thrift, a surplus is produced, 
over and above what is consumed by the family, and this 
surplus is invested, the investment, we think, goes to enlarge 
the corpus, just as it would do in the case of an ordinary trust 
estate. There is a public policy in encouraging families to 
save, and in not pressing them with motives to spend or waste 
all their income. To stimulate production and discourage 
extravagant living, is for the best interest of the state. In 
average human nature, there is a deep seated antagonism 
on the part of debtors, and often on the part of their fami- 
lies, towards creditors who press for payment; and if the 
surplus income from homesteads, whether before or after 
investment, was exposed to seizure by those very creditors 
to baffle whom, perhaps, the homestead right was asserted, 
the practical effect would be, surplus income from such es- 
tates would soon become very scarce. None would be pro- 
duced, or if produced, the scale of consumption would be 
varied so as to absorb and exhaust it. The right to seize 
would thus prove barren to creditors, and the wealth of the 
state receive no accession from the millions of capital locked 
up in homesteads. Both policy and principle are with the 
rule as we lay it down, and we know of no precedent against 
it. Of course, after the termination of the homestead estate, 
whatever remains, either of original corpus or of the accum- 
ulations, will be accessible to creditors. 

2. The evidence was such as to authorize the verdict not- 
withstanding the error of the court in charging the jury, 
but not such as to constrain it. With correct instructions, 
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the finding might have been different, inasmuch as it is not 
clear under the evidence, without settling the credibility of 
the conflicting witnesses, whether the sheep were purchased 
and paid for as the debtor contends, or whether he merely 
reclaimed them after having sold them to a purchaser who 
died without paying for them. There had best be a new 
trial. 
Judgment reversed. 


Crawrorp vs. Toe Grorata Raliiroap. 


. As acarrier of passengers, a railroad company, its officers and ser- 
vants, are bound to exercise more than “all ordinary and reasona- 
ble care and diligence,” that is to say, the company will be liable to 
passengers for injuries to them unless extraordinary care and dili- 
gence be used, and slight neglect on the part of the agents and ser- 
vants of the company will be sufficient evidence to fix its lia- 
bility. 

. Where the evidence is conflicting and does not require the verdict, 
error on a material point in the charge of the court will necessitate 
the grant of a new trial. 


Railroads. Negligence. Damages. Newtrial. Before 
Judge Barrterr. Greene Superior Court. September 
Term, 1878. 


Crawford brought case against the railroad for damages 
resulting to him from an accident on its passenger ‘train. 
On the question of negligence the evidence was somewhat 
conflicting. Under the charge of the court the jury found 
for defendant. Plaintiff moved for a new trial which was 
refused, and he excepted. For the other facts see the 
opinion. 


L. J. Grenn & Son; Hopkins & Girenn; M. W. Lewis 
& Son, for plaintiff in error, cited as follows: Extraordi- 
nary diligence required, 56 Ga., 322; 58 Zb., 461. Ver- 
dict not required, 48 Ga., 339. 
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J. A. Brtuprs; Jno. C. Reen, for defendant, cited (on 
negligence) Code, §3033 ; 56 Ga., 322; 30 Zh., 22; 34 Lb., 
330; 58 Tb., 79; 60 Zb., 319. 


JACKSON, Justice. 


1. The error complained of is that the court charged the 
jury to the effect that the plaintiff could not recover if the 
defendant exercised all ordinary and reasonable care and 
diligence. The plaintiff wasa passenger on the defendant’s 
cars, and whilst in respect to other persons than passengers 
the rule was correctly stated by the court, the rule is stronger 
in regard to the duty of carriers of passengers. The Code 
settles the law of the case as follows: “ A carrier of pas- 
sengers is bound also to extraordinary diligence on behalf 
of himself and his agents to protect the lives and persons 
of his passengers. But he is not liable for injuries to the 
person, after having used such diligence.” Code, §2067. 
The charge of the court was, therefore, wrong, in that it 
only required ordinary, while our Code demands extraor- 
dinary diligence on the part of railroad companies when 
employed as common carriers, and when the persons of 
their passengers are injured, as ia the case at bar. The law 
is laid in wisdom, as human life is at great risk, espe- 
cially when public carriers employ steam for 1apid transit, 
and too much diligence cannot be required at their hands. 
For slight neglect they are, and ought to be, responsible ; 
and outside of the provisions of our own statute law, such, 
we believe, is the rule everywhere in the civilized world. 

2. The error is material, and the evidence is conflicting. 
It may have controlled the verdict. Therefore a new trial 
must be granted, and the judgment overruling the motion 
therefor must be reversed. 

Judgment reversed. 
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Mapp, administrator, vs. Lona. 


. The schedule of exempt property, required by section 2041 of the 
Code to be returned to the ordinary and by him recorded, must, on 
its face, disclose in express terms or by reasonable implication, whose 
property it is that the schedule is meant to comprehend and secure. 
If the shedule be returned by a woman described in the document 
as the head of the family, and she claims the property as exempt, 
without indicating that it belongs to her husband or that he refuses 
to seck the benefit of the law, the schedule is not obligatory upon 
his creditors, the presumption being, in such case, that she is deal- 
ing with the property as her own and not as his 

. Where a creditor administers upon the estate of his debtor, having 
a demand to which some of the effects are subject, he is entitled to 
retain out of the proceeds of such effects the expenses of administra- 
tion. The expenses rank by statute superior even to taxes, 

. A widow of an intestate whose estate is insolvent, has no occasion 
to resort to equity to secure the exemptions allowed by $2040 of the 
Code, as, by $2049, she can secure them by returning a proper sched- 
ule to the ordinary and having it recorded. 

. Sections of the Code 2047 and 2048 are repealed by the act of 1876, 
pamph., p. 48, et seg. and the specific exemptions of the Code, 
secured since that act took effect, are no more durable than are the 
ad valorem exemptions of the constitution. 


Injunction. Homestead. Administrators and executors. 
Debtor and creditor. Equity. Before Judge Hityer. 
Fulton Superior Court. October Term, 1878. 


Susan Long filed her bill against Mapp, as administrator 
of her deceased husband, Frank- Long, making, in brief, this 
case : 

In January, 1878, her said husband was adjudged a lunatic 
and sent to the asylum, where he died May 28, 1878. In 
February of the same year she applied to the ordinary for 
the exemption of certain property under §2040 of the Code. 
This property belonged to her husband. She intended to 
claim for the benefit of herself and child, but being unable 
to read or write, she did not observe that it was claimed for 
the benefit of the child only, and did not so understand it 
until told that administration would be necessary. Her 
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child died on June 7, 1878. In the following September, 
defendant obtained letters of administration on the estate 
of her husband, has notified her tenant to pay to him the 
rent and is about to take possession of the property. Un- 
less restrained he will assume such possession, and sell to pay 
claims, or pretended claims, against the estate. The object 
of the law under which said property was set aside, was to 
protect the same for her use, as a part of the family of 
Frank Long, as well as for the use of the child. She in- 
sists that while she lives the property cannot revert so as to 
become subject to administration. The wording of the 
exemption paper excluding her from the benefit thereof, 
was an unintentional mistake or clerical error, which cannot 
deprive her of her rights. Waiving discovery, she prays 
that defendant be enjoined from taking possession of, or 
interfering with, said property, ete. 

The schedule filed by complainant, with the order of the 
ordinary thereon, was as follows: 


‘*GrorGiA—Fulton county: 


Schedule of real and personal property exempt from levy and sale 
under section $2040, Code of Georgia, by Susan Long, who is the head 
of a family, consisting of herself and one minor child. This exemp- 
tion claimed for her, the said minor child’s, benefit. 

‘House and lot on Mangum street, 14 acre, worth $400.00; personal 


property, (not necessary to itemize), $36.25. 
her 
[Signed] Susan X Lone.” 


mark 
Attest G. W. Hanvey. 


The Schedule is indorsed as follows: 

‘* No. —. Futon Court oF OrDinaAry, February 5, 1878. 

‘* Schedule of property exempt from levy and sale under section 
$2040, by Susan Long, (col). Filed in office, approved and recorded 
February 5, 1878. 

[Signed DANIEL Pittman, Ordinary.” 


“‘FuLTon Court or Orpinary, March 4, 1878. 
It appearing that the wife of Frank Long, to-wit: Susan Long (col.,) 
has claimed the said property as exempt from levy and sale under sec- 
tion $2040 of the Code of Georgia, and amendments, thereby dispensing 
with the necessity of a guardian, it is ordered that she as trustee, under 
the law, be authorized to take charge of the property. 
[Signed] DANIEL Pittman, Ordinary.” 
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The answer of the defendant is unnecessary to an under- 
standing of the case. The material facts were not denied. 
He set up that he was a creditor of the intestate to the 
amount of twenty-five dollars, by note, dated December 
14, 1877, which contained a waiver of homestead and ex- 
emption, and that he administered upon the estate for the 
purpose of collecting this debt. He insists that he is enti- 
tled to retain out of the property which was set apart as 
exempt, the expenses of administration and the amouut of 
his debt. 

On November 11, the chancellor ordered that the de- 
fendant “be enjoined from taking possession of and ad- 
ministering the property set apart as a homestead for com- 
plainant, except so far as administration may be necessary 
to secure to defendant the payment of his note, with inter- 
est and ten per cent. as attorney’s fees, but that the ex- 
penses of adminstration are not to come out of said prop- 
erty. And in the event that such administration may be 
necessary, it is ordered that the defendant take possession 
of the property as receiver, and rent out the same until 
his said debt and taxes now due shall be paid, but that the 
complainant may, by paying said defendant’s debt, take 
possession of said property as her homestead.” 

To this order the defendant excepted and assigns error 
as follows: 

1. That the court erred in sustaining the homestead and 
exemption claimed by complainant as valid. 

2. That the court erred in holding that the expenses of 
administration should not come out of the said property. 

3. That the court erred in granting the injunction and 
restraining the defendant as above set forth. 


Mynatr & Howett, for plaintiff in error, cited Code, 
§§2040, 2048, 2533; Jones vs. Crumley, 61 Ga., 105. 


Mitteper & Exuis, for defendant, cited Code, §§2040, 
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term; 3 Ga., 226. 
BLECcKLEY, Justice. 


1. At the time the schedule was tiled and recorded, Su- 
san Long was the wife of Frank Long, the latter being 
then in life and an inmate of the lunatic asylum. But the 
schedule did not disclose on its face that she was the wife 
of anybody; on the contrary, it represented that she was 
the head of a family, and she claimed the exemption in no 
other character. If she had claimed as wife and disclosed 
that the property (as it really did) belonged to Frank Long, 
her husband, and that he refused to seek the benefit of the 
law, she would have been within the scheme of the Code, 
$2041. Perhaps, as he was insane and confined in the asylum, 
this fact, had it been set forth, would have been the legal 
equivalent of a refusal on his part. I think it would. 
The schedule nowhere directly attirms to whom the prop- 
erty belongs, but the fair inference from it would be that 
she was a widow or otherwise single, and that the property 
was her own. Surely, such a schedule is no notice to 
Frank Long’s creditors, or to the public who might deal 
with him, that his property was to be tied up. What the 
schedule indicates is, that she was putting her own property 
under shelter, against her creditors. There is no sugges- 
tion in it that Frank Long or his creditors had, or might 
have, any concern with what she was doing. As against 
his creditors, therefore, the schedule and the record of it 
are without any force or effect whatever. The schedule 
was filed and recorded on February 5, 1878. On the 4th 
of March following, the ordinary passed an order which 
describes Susan as the wife of Frank Long, but that order 
is no part of the schedule and cannot be looked to in aid 
of it. Even if it could be, it stops short of showing that 
the property was dealt with as Frank Long’s. The order 
is set out in the reporter’s statement. 

37 
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2. Frank Long having died and Mapp holding a note 
upon him, made in December, 1877, for twenty-five dollars, 
the latter administered upon his estate as a creditor. The 
note waived all homestead and exemptions rights, and stip- 
ulated for the payment of the costs of collection, including 
ten per cent. for attorney’s fees. In granting the present 
injunction, the chancellor seems to have treated this waiver 
as effective, so far as to allow a sort of administration upon 
the rents and profits of the realty through the creditor as a 
receiver, but the regular course of administration was ar- 
rested. Moreover, all expenses of administration incurred 
by Mapp, were denied to be a charge upon the property, 
and were covered by the injunction. Independently of the 
waiver, there was, as we have ruled, no exemption ; but if 
Mapp’s debt was open at all against the property, whether 
by the general law or the waiver, and he had to administer 
in order to collect it, surely he was entitled to be paid his 
legal expenses and commissions for administering. The 
expenses of administration rank next in order to those of 
sepulture and last sickness ; they are superior even to taxes. 
Code, $2533. 

3. A part of the object of the bill seems to be to patch 
up and repair errors and mistakes in the phraseology of the 
schedule we have been considering, or to hover under the 
friendly wing of equity as a refuge against their conse- 
quences. But what necessity is there to resort to equity to 
secure the exemptions allowed by §2040 of the Code in the 
case of an insolvent estate? Section 2049 provides for the 
case, and the widow, while a wife, having failed to assert her 
right in a proper manner, can now assert it as widow by 
simply returning a proper schedule to the ordinary and 
having it recorded. This will hold off the administrator as 
to claims which do not for some reason override the ex- 
emption right, so long as the right has continuance. When 
the right has terminated, administration will then take its 
due course as to all claims outstanding. 

4. The repeal of sections of the Code 2047 and 2048, 
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by the act of 1876, works this result—that the specific ex- 
emptions secured since that act took effect are no more du- 
rable than are the ad valorem exemptions of the constitu- 
tion. There is a similar reversionary interest left in the 
debtor in both classes of homestead or exemption, the short 
and the long; and when the time arrives for that interest 
to be enjoyed in possession, it is subject to be appropriated 
to the payment of debts. For the present, however, there 
is nothing in the way of any creditor of Frank Long, as 
no exemption of any kind in his property has been secured. 
The chancellor erred, therefore, in interfering at all with 
the regular course of administration. 
Judgment reversed. 


Scorr, administrator, vs. Zacnry. 


. It must appear affirmatively that evidence was objected to in the 
court below, before this court will grant a new trial on account of its 
admission. 

. The evidence being conflicting, this court will not control the dis- 
cretion of the court below in refusing a new trial. 


Practice in the Supreme Court. Evidence. New trial. 
Before Judge Hatt. Rockdale Superior Court. Septem- 
ber Term, 1878. 


Reported in the decision. 
Gro. W. Greaton, for plaintiff in error. 
A. C. McCatta, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to an execution, and upon the trial of the issue 
formed thereon, the only question was whether the defend- 
ant had paid to the plaintiff $250.00, which had not been 
credited on the fi. fa. On the trial of that issue, the jury 
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found a verdict in favor of the defendant. A motion was 
made for a new trial on the grounds therein stated, which 
was overruled, and the plaintiff excepted. 

1. The evidence was in direct conflict, the defendant swear- 
ing positively that he paid to the plaintiff $250.00 which he 
promised to credit on the f. fa. The plaintiff swore just as 
positively that the defendant never did pay him $250.00 on 
the fi. fa. The error of law complained of is, that the 
court allowed the witness, Overby, to testify at the trial, 
that defendant said “ he had some money for plaintiff and 
went off to hunt him up.” It does not appear from the 
bill of exceptions, or in the motion for a new trial, nor in 
the evidence itself, that the admission of this evidence was 
objected to by the plaintiff at the time of the trial, aud that 
being so, it was too late to object to its admission as error 
here. 

2. The evidence being in conflict as to the payment of 
the $250.00 on the 7. fa., there was no error in overruling 


the plaintiff’s motion for a new trial. 
Let the judgment of the court below be affirmed. 


Beavers, ordinary, for use, vs. Brewster, administrator, e¢ a/. 
[This case was argued at the last term, and the decision reserved. ] 


. In an action of debt, commenced in 1875, on the bond of an admin- 
istrator with the will annexed, appointed in 1860, brought by the 
ordinary for the use of a pecuniary legatee, the declaration alleged 
that the legatee was an infant until the 25th of September, 1871, that 
he had a guardian who was appointed in i860, at the same time the 
administrator with the will annexed was appointed, that the guard- 
ian was ever ready and willing to receive the legacy, that the said 
administrator refused, failed and neglected to pay it, and that he had 
had sufficient time to have wound up the testator’s estate and to have 
paid over the legacy by the 2d of April, 1861: 

Held, that under these allegations the action was barred by the limita- 
tion act of 1869. 

2. A further cause of action alleged in the same declaration was, that a 
like legacy was bequeathed by the same will to a brother of the usee 
of the plaintiff, who was also a ward of the same guardian, that the 
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said ward died during his minority, leaving the usee of the plaintiff 
his sole heir at law, that the guardian was ever ready and willing 
to receive said legacy, but the administrator refused, failed and 
neglected to pay it, that the administrator had had sufficient time 
to have wound up the testator’s estate and to have paid over the 
legacy by the 2d of April, 1861, and that the guardian,since the 
death of his ward, has expressed unwillingness to collect in the as- 
sets, and absolutely refuses to collect this legacy. The guardian, 
who by law (Code, §1851,)is charged with administering his de- 
ceased ward's estate, and consequently takes the legal title to the 


personalty, was not made a party: 
Held, that as to this cause of action the declaration was properly dis- 


missed on demurrer. 


Administrators and executors. Guardian and ward. 
Statute of limitations. Parties. Before Judge Bucnanan. 
Campbell Superior Court. February Term, 1878. 


Report unnecessary. 
LavenpDER Ray, for plaintiff in error. 
P. H. Brewster, for defendants. 


Beck ey, Justice. 


The declaration, with the exhibit annexed, shows that 
Lewis Hobgood died testate, and that his will was probated 
in 1859; that he beqneathed to his grand-sons Lewis and 
Thomas G. Hobgood (brothers) one hundred and fifty dol- 
lars, each; that W. J. Camp qualified, April 2d, 1860, as 
administrator with the will annexed, giving, on the same 
day, bond as such administrator, with certain persons as 
sureties; that Camp received assets sufficient to pay debts 
and legacies; that he died, at what time is not disclosed, 
and that P. H. Brewster became his administrator. Upon 
the bond of Camp as administrator with the will annexed of 
Lewis Hobgood, the testator, this action is founded. It 
was commenced in January, 1875, and was brought in the 
name of the ordinary for the use of Thomas G. Hobgood, 
against Brewster as administrator of Camp, and against the 
sureties who executed the bond with Camp. The object 
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was to recover both legacies, one of them as directly be- 
queathed to Thomas G., and the other as having descended 
to him on the death of his brother Lewis, leaving him sole 
heir at law. The form of the action is debt, and the declar- 
ation is long, but all its material contents can be gathered 
from the foregoing statement together with the following 
extracts: 

“That from the returns of said W. J. Camp, administrator 
with the will annexed of Lewis Hobgood, the said W. J. 
Camp was due to the said Thomas G. Hobgood and his 
brother Lewis the sum of three hundred dollars, besides in- 
terest, on or about 2d day of April, 1860; that he has had 
sufficient time to have wound up the said estate under the 
said will, and to have paid over to the legatees their several 
legacies by the 2d day of April 1861; that the said Lewis 
Hobgood, brother of Thomas G. Hobgood, is now dead, 
and the said Thomas G. Hobgood is his only heir at law, and 
therefore entitled to the whole legacy of himself and the 
said Lewis.” ‘ And petitioner further says, that he alleges as 
a breach of the condition cf the said bond of the said W. J. 
Camp, that he did keep, sell all goods and chattels belong- 
ing to the estate of Lewis Hobgood, and collect the debts 
due said estate, and realized some thirty or forty thousand 
dollars, and neglected, failed and refused to pay the legacy 
of the said T. G. Hobgood, or any part thereof, and still 
doth refuse to pay the said legacy or any part thereof.” 
“That Matthew Reade was appointed guardian for the said 
T. G. Hobgood and his brother Lewis Hobgood at the time 
the said W. J. Camp became administrator on the estate of 
Lewis Hobgood, and the said Matthew Reade was ever ready 
and willing to receive the legacy of the said T. G. Hobgood 
and Lewis Hobgood, but the said W. J. Camp refused, 
neglected and failed to pay the said legacy or any part 
thereof. That the said T. G. Hobgood was a minor at the 
time the said will was probated, and remained a minor until 
the 20th day of September, in the year 1871; and the said 
Lewis Hobgood, his brother, was a minor at the time he de- 
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parted this life, and since his death the said Matthew Reade 
has expressed his unwillingness to collect the assets of the said 
Lewis Hobgood, Jr., and to bring an action on the bond of 
said W. J. Camp to recover said legacy due to the said Lewis 
Hobgood by the will aforesaid, and absolutely refuses to 
collect said legacy. Plaintiff avers that by reason of the 
said W. J. Camp having died without paying the legacy of 
the said T. G. Hobgood, such being a breach of the condi- 
tion of the said bond, that a perfect right of action accrued 
to the said T. G. Hobgood for his legacy,” ete. 

The declaration was demurred to as to both causes of ac- 
tion because they were barred by the limitation act of 
March 16th, 1869; and moreover, as to the legacy of the 
deceased brother, because the right of action for the same 
was not in the surviving brother. The court sustained the 
demurrer, and dismissed the action, and this is alleged as 
error. 

1. First, was the suit in time as to the legacy of the liv- 
ing brother, the real plaintiff in the action, the ordinary 
suing but for his use? The limitation act of 1869 contains 
no express exception in favor of infants, but this court has 
ruled that in a case talling under the act, an infant has the 
same time to sue after attaining his majority as the act 
gave to persons under no disability at the date of its pas- 
sage, to-wit, nine months and fifteen days. Jordan vs. 
Ticknor, ante, 123. It is somewhat difficult to deter- 
mine whether the breach of the administrator’s bond is laid, 
in the declaration we are considering, prior to the first of 
June, 1865, so as to put the case under the act of 1869 
(without reference to there having been a guardian compe- 
tent to sue) or not. When Camp, the administrator, died 
does not appear; nor does it appear when administration 
upon his estate was granted to Brewster, or to the prede- 
cessor of Brewster, Brewster being described in the declara- 
tion, not as the original administrator of Camp, but as ad- 
ininistrator de bonisnon. The last date fixed by the declara- 
tion at which we can say with certainty that Camp was in 
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life is the second of April, 1861. At that date he had had 
sufficient time to have wound up the testator’s estate, and 
to have paid over the grandsons’ legacies. Their guardian, 
appointed at the same time Camp was appointed, was ever 
ready and willing to receive them, but Camp refused, failed 
and neglected to pay. Without giv.ng any other date, the 
declaration alleges as a breach of the bond, eo numine, that 
Camp “did keep, sell all goods and chattels belonging to 
the estate of Lewis Hobgood, and collect the debts due 
said estate, and realized some thirty or forty thousand dol- 
lars, and neglected, failed and refused to pay the legacy of 
the said T. G. Hobgood, or any part thereof, and still doth 
refuse to pay the said legacy or any part thereof.” And 
still not giving any other date, the declaration proceeds to 
allege “that by reason of the said W. J. Camp having died 
without paying the legacy of the said T. G. Hobgood, such 
being a breach of the condition of the said bond, that a 
perfect right of action accrued to the said T. G. Hobgood 
for his legacy.” Now, when all this occurred unless it was 
on or before the second of April, 1861, the only date 
specified in connection with any alleged breach of duty on 
the part of Camp, we do not know and cannot conjecture. 
The averment, “and still doth refuse to pay the said legacy 
or any part thereof,” is hopelessly unintelligible; since a 
dead man, so far as we know or believe, can neither pay 
nor refuse to pay. We cannot blame the presiding judge, 
in construing the declaration, if he referred all the charges 
of misconduct to the only date which the pleader specified. 
The alternative lay between doing this, and treating some 
of them as referable to no alleged date whatever, and, 
therefore, as too vague and uncertain to fill the measure of 
good pleading. 

But it affirmatively appears on the face of the declara- 
tion that the plaintiff, though a minor when the limitation 
act of 1869 was passed, had then a guardian, and that this 
guardian was appointed in 1860, at the same time Camp 
became administrator. Under the charges of the declara- 
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tion, it was clearly the duty of the guardian to eall the 
administrator or his representative to account, and if his 
failure to do so has injured the ward, he is answerable to 
the ward for such injury. We think that, with reference 
to personal assets, especially to a mere money demand, if 
an infant ward having a guardian competent to sue in his 
behalf, would not be affected just as an adult by the limi- 
tation act of 1869, at all events any action for money due 
the ward which the guardian could have brought prior to 
June 1, 1865, but failed to bring at all, though his trust 
continued until after January 1, 1870, so that he might 
have complied with the act of 1869 if he had been disposed, 
would be barred as against the ward himself unless brought 
by him within nine months and fifteen days after attaining 
majority. According to the declaration, Camp was subject 
to suit at the instance of the present plaintiff's guardian on 
the second of April, 1861. If Camp died and his estate 
was unrepresented, so that the guardian could not have 
complied with the act of 1869, or so that the plaintiff him- 
self could not have brought his suit within due time after 
arriving at age, this allegation, distinctly pieaded, ought to 
be found in the declaration. In its absence, in applying so 
stringent a limitation law as the act of 1869, courts should 
and will assume that there was no impediment to a suit by 
the guardian within the period allowed by the act, and 
none to a suit by the plaintiff within the nine months 
and fifteen days after his personal disability ceased. With- 
out showing that there was no proper party for his guardian 
to sue, or none for himself to sue when, in the regular 
course of things, the suit ought to have been commenced, his 
delay to bring it until more than four years after he arrived 
at age is unexplained, and is fatal to his case. It may be 
observed that there is noe charge of fraud in the declara- 
tion, and nothing whatever advanced in avoidance of the 
bar of the statute, except infancy. 

2. Second, was the action maintainable as to the legacy 
of the deceased brother, the plaintiff being his sole heir at 
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law? This brother never attained majority, but died intes- 
tate (when is not stated) whilst still a minor and a ward of 
the same guardian. The guardian thus became his admin- 
istrator by operation of law. Code, §1851. The foregoing 
ruling as to the limitation act of 1869 applies equally to 
this part of the case, for it does not appear that the guar- 
dian had any excuse for not complying with that act, nor 
does it appear that the present suit, were he a party to it, 
would be within any of the exceptions which have been 
recognized to the sweeping terms of the statute. If he 
were here as plaintiff, in virtue of his office of guardian or 
administrator, he would be barred; and when an adminis- 
trator is barred as to personalty, so are the heirs or distrib- 
utees. But he is not a party either plaintiff or defendant, 
and yet the legal title to his deceased ward’s legacy is in 
him as administrator, and not in the plaintiff as heir at law. 
The action is a plain action at law, and the legal title is not 
before the court, and no judgment which the court could 
render would affect that title. If the plaintiff were to 
recover, it would be no protection against a subsequent suit 
and recovery by the guardian as administrator, more espe- 
cially if there were debts for necessaries, or other liabilities 
resting upon the ward’s estate. 

The court did not err in sustaining the demurrer and 
dismissing the action. 

Judgment affirmed. 


Borum, Benpuem & Company ve. J UCHTER. 


1. The evidence being conflicting, a new trial was properly refused. 
2. Newly discovered evidence, which could have been had before trial 
by the use of ordinary diligence, is not ground of new trial. 


New trial. Verdict. Before Judge Tompkins. Chat- 
ham Superior Court. May Term, 1868, 


To the report contained in the decision it is only neces- 
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sary to add, that one of the grounds of the motion for new 
trial was newly discovered evidence, consisting of entries 
on plaintiffs’ books not previously discovered. 


B. A. Denmark; J. R. Savssy, for plaintiffs in error. 
R. R. Ricwarps, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an issue formed 
upon an affidavit of illegality to a fi. fa. issued on the fore- 
closure of a mortgage of personal property. On the trial 
of the case the jury, under charge of the court, found a 
verdict in favor of the defendant. A motion was made for 
a new trial on the grounds therein stated, which was over- 
ruled, and the plaintift excepted. 

1. It appears from the evidence in the record, that the 
defendant had been a clerk for the plaintiffs, and had served 
them faithfully during the yellow fever epidemic in Savan- 
nah, and they advanced him $1,000.00 to enable him to go 
into business on his own account, for which he gave them 
his four promissory notes for $250.00 each, dated the 21st 
of February, 1877, the first note to become due three 
months after date, the second six months after date, the 
third nine months after date, and the fourth to become due 
twelve months after date, with interest at the rate of 12 per 
cent. per annum, as it appears from the recital in the mort- 
gage which was given by the defendant to the plaintiffs on 
a stock of goods to secure the payment of said notes, which 
mortgage was also dated 21st February, 1877, in which it 
was provided that if the defendant should make default 
in tiie payment of any part of the notes when the same 
became due, that then the plaintiffs might proceed to fore- 
close the mortgage. It also appears from the evidence, that 
when the papers were presented to the defendant by the 
plaintiffs to sign, he declined to do so, saying he could not 
make the first payment in three months, and required longer 
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time to make the first payment, and that before the defend- 
ant signed the papers, the plaintiffs gave him the following 
instrument, in writing: “This is to certify, that if Mr. 
Henry Juchter cannot meet his note of $250.00, due three 
months after February 21st, 1877, we shall renew the same 
for one year, providing the balance of the notes are met at 
maturity. Savannah, February 23d, 1877. (Signed) Boehm, 
Bendheim & Co.” The plaintiffs foreclosed the mortgage 
on the first note on the 17th of January, 1878, when the 
defendant filed his affidavit of illegality to the mortgage ji. 
Fa., alleging that the first note was not due at the time of 
the foreclosure of the mortgage, and that was the issue sub- 
mitted to the jury for trial, the other two notes, due at six 
aud nine months, having been promptly paid by defendant 
at maturity. The evidence as to whether the paper signed 
by the plaintiffs was executed and delivered on the same 
day as the other papers, was conflicting, though dated on a 
different day, but the jury have found by their verdict that 
it was, and therefore became a part of the contract between 
the parties. 57 Ga., 141. In view of the evidence con- 
tained in the record, we find no material error in the charge 
of the court to the jury, and as they thought proper to be- 
lieve the evidence for the defendant, in preference to that of 
the plaintiffs, as it was their privilege to do, we will not in- 
terfere with their verdict. 

2. As to the newly discovered evidence, it was on the 
plaintiffs’ own books, and in their possession, and proper 
diligence would have enabled them to have discovered it, 
inasmuch as it related to the transaction to be investigated 
at the trial of the case. There was no error in overruling 
the plaintiffs’ motion for a new trial. 

Let the judgment of the court below be aftirmed. 
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Dickson et al. vs. THe Strate or GEorgIA. 


. By the county court act, (Code, §297), when the county judge issues 
a warrant, the affidavit and warrant are to be such as are provided 
for in the general law laid down in sections 4715 and 4716 of the 
Code. They need not, where the offense charged is simple larceny, 
describe the property, or state its value, or name the owner, or dis- 
close whether the larceny is a felony or only a misdemeanor. By 
the same act, (Code, §299) when indictment and trial by jury are 
waived, and the trial is by the county judge, the same affidavit on 
which the warrant issued may be the basis of the accusation. The 
accusation is to be specific and particular, but the affidavit need not 
be more so than is necessary to uphold a warrant. 

. A mere verbal inaccuracy will not, where the meaning is clear, viti- 
ate an affidavit or a warrant. Thus, to follow the names of the 
accused with a pronoun singular, such as ‘‘her” or ‘‘him,” where the 
sense calls for a pronoun in the plural number, such as ‘‘their” or 
‘‘them,” is not a fatal defect. 

3. An accusation under the county court act may declare that ‘the 
state of Georgia charges,” etc, and need not employ the formula 
that “the prosecutor, in the name and behalf of the citizens of 
Georgia, charges,” etc. 

. The evidence warranted a conviction, and there was no error in re- 
fusing to sanctivn the petition for certiorari. 


Criminal law. County Courts. Affidavit and warrant. 
Indictment. New trial. Certiorari. Before Judge Porrtte. 
Hancock County. At Chambers. November 16, 1878. 


Preston and Irwin Dickson presented their petition for 
certiorart making, in substance, the following case : 

On October 29, 1878, they were arraigned before the 
county court of Hancock county, on the charge of simple 
larceny. The affidavit upon which the warrant was based, 
was made by T. J. Warthen before the county judge, and 
simply alleged that “to the best of deponent’s knowledge 
and belief, Sarah Dickson, Preston Dickson and Irwin Dick- 
son, did commit the offense of simple larceny in said county, 
on or about the 6th day of October, 1878, and deponent 
makes this affidavit that a warrant may issue for Aer arrest.” 
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The warrant, issued by the county judge, directed the proper 
officer “to arrest the body of Sarah Dickson, Preston Dick- 
son and Irwin Dickson, charged by T. J. Warthen with the 
offense of simple larceny, in said county, on or about the 
6th day of October, 1878, against the laws of this state, and 
to bring Aim before me, or some other judicial officer, ete.” 
The petitioners waived indictment and trial by jury. The 
written accusation commenced as follows: 


‘*GEorG1Aa—Hancock County. 

“The state of Georgia charges and accuses Sarah Dickson, Preston 
Dickson and Irwin Dickson, all persons of color, of said county, with 
the offense of simple larceny, etc.” 

The balance of the accusation, in proper language, charged 
the three defendants with the larceny in said county, on or 
about the sixth of October, 1878, of 1,500 pounds of seed 
cotton, of the value of $35.00, the property of David Dick- 
son. It referred to both the affidavit and warrant as the 
basis of the accusation. 

At the conclusion of the testimony for the prosecution 
the petitioners moved that the warrant and accusation be 
quashed upon the following grounds: 

1. Because the accusation does not follow the warrant 
upon which it is founded. 

2. Because it does not follow the affidavit and warrant. 

3. Because neither the affidavit nor warrant sets forth the 
ownership of the property alleged to have been stolen, nor 
the person from whose possesssion it was taken. 

4. Because the warrant and affidavit fail to disclose the 
nature and character of the offense with which the defen- 
dants are charged, to-wit: whether a felony or a misde- 
meanor. 

5. Because the affidavit prays for the arrest of “ her,” 
and the warrant directs the arresting officer to bring “him ” 
before a judicial officer for investigation, hence defendants 
say that no valid accusation can stand based upon a warrant 
so defective. 

6. Because the accusation alleges that “the state of 
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Georgia charges” the accused, instead of the prosecutor, 
“in the name and behalf of the eitizens of Georgia.” 

The motion was overruled. 

Evidence for the defense was introduced. The court 
found the petitioners guilty. They moved in arrest of 
judgment upon the same grounds as are stated in the mo- 
tion to quash. The court overruled the motion, and sen- 
tenced them to the chain-gang for twelve months. 

Petitioners ask the writ of certiorari because the court 
erred in overruling each of the motions above stated, and 
because the finding of the court was without evidence to 
sustain it. 

It is only necessary to state that there was abundant evi- 
dence to support the finding. 

Judge Pottle refused to sanction the petition, and peti- 
tioners excepted. 


J. T. Jorpan; George F. Prerce; Frep. H. Neary, for 
plaintiffs in error, cited 55 Ga., 350; 58 /b., 397; Code, 


§g299, 4714. 


Srxasorn Ress, solicitor-general, for the state, cited, by 
brief, Code, §§4715, 4716, 4629, 4639, 3587, et seg.; 22 Ga., 
75, 499. 


Beck ey, Justice. 


1. With the accused female we are not at present con- 
cerned. She demanded indictment by a grand jury, and 
her case’ stood over. The two males went to trial before 
the county judge, on an accusation framed by him under 
section 299 of the Code. In the midst of the trial, a mo- 
tion was made to quash the accusation and the warrant; 
and after the finding of guilty, a motion was made in arrest 
of judgment. The grounds of these two motions were the 
same. One of the grounds was, that neither the affidavit 
nor warrant set forth the ownership of the property alleged 
to have been stolen, nor the person from whose possession 
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it was taken. Another was, that the warrant and the affi- 
davit failed to disclose whether the larceny charged was a 
felony or a misdemeanor. The reference to the warrant as 
made in the accusation was surplusage. The affidavit was 
the real statutory basis of the proceeding, and after the 
prisoners were put on trial—on final trial for the offense, 
the warrant was no longer in the case. Any complaint of 
its defects, or any motion to quash it, was out of place and 
out of time. But the affidavit was material throughout. 

The motion to quash the accusation was bad, in strict 
practice, for two reasons: the first of which is, that it com- 
prehended the warrant as well as the accusation, and was 
thus too broad, the warrant having served its purpose, and 
being unnecessary to so advanced a stage of the proceed- 
ings; and the second is, that the court was not bound to 
entertain a motion to quash the accusation after the trial 
was entered upon and a part of the evidence heard. The 
time for such a motion was before the introduction of 
evidence. There was no explanation of the delay to make 
it, and without some satisfactory explanation on that head, 
the court could well and properly have declined to hear it. 
The motion in arrest of judgment was, however, presented 
in due order, and if the affidavit was radically and substan- 
tially defective, the judgment should have been arrested. 
The affidavit must consequently be tried by the law. Sec- 
tion 4715 of the Code reads thus: 

‘“‘An affidavit substantially complying with the following form shall 
in all cases be deemed sufficient ; 

‘‘GEORGIA, ——-—— county: 

“Personally came A. B. who on oath saith, that, to the best of his 
knowledge, C. D. did,on the —— day of ———, in the year ——, in 
the county aforesaid, commit the offense of ——-—; and this deponent 
makes this affidavit that a warrant may issue for his arrest. Sworn to 
and subscribed before me this the —— day of ——, 18. 

‘——, J. P.” 


The next section lays down a form of warrant, equally 
general, and declares that this form may be used, and that 
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a substantial compliance with it shall be deemed sufficient. 
We have thus, from these two sections, the requisites of an 
affidavit to obtain a warrant, and of the warrant itself, 
when the officer acting is a justice of the peace. Section 
297 opens with this language: “Said county judges shall 
also have jurisdiction and authority as justices of the peace 
in this state, upon affidavit made before them, to issue 
criminal warrants—to be in the form, both as to affidavits 
and warrants, prescribed in sections 4618 and 4619 of this 
Code—against all persons accused of crimes and misde- 
meanors.”” By mistake, the sections cited in this quotation 
are numbered asin Irwin’s Code, the corresponding sections 
in the Code of 1873 being 4715 and 4716, these being the 
sections of this Code in which the forms are found. Noth- 
ing is more manifest than that, according to the express 
provisions of the Code, the affidavit which we are consider- 
ing was in all substantial respects sufficient to serve as the 
foundation for a warrant; and a comparison of the war- 
rant, were that necessary, with section 4716 would render 
it equally clear that the warrant was good in substance. 
Where the offense charged is simple larceny, no further 
description of it, either in the affidavit or the warrant, is 
requisite than the mere naming of it in these terms. The 
property stolen need not be mentioned or described, nor its 
value stated, nor the owner named; neither is it requisite 
to disclose whether the larceny amounts to felony or only 
to a misdemeanor. The Code does not contemplate that 
any of these particulars shall be specified—though, of 
course, they would not vitiate if they were introduced. 
The next step before us is to show that an affidavit full and 
certain enough to uphold a warrant, is full and certain 
enough to be the basis of an accusation on which to try the 
accused. Section 299 of the Code begins thus: “In cases 
where no indictment of the grand jury is demanded, the 
county judge shall frame a written accusation, founded 
upon the affidavit charging the defendant, said accusation 
to be in the name of the state of Georgia, signed by the 
38 
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prosecutor, and distinctly setting forth the nature of the 
offense charged, the time when, where, and by whom com- 
mitted, and that it is based upon said affidavit, briefly re- 
ferring to it.” What is meant by “the affidavit charging 
the defendant”? Obviously, we think, the reference is to 
the affidavit on which a warrant has issued, the same affi- 
davit which is provided for, and the requisites of which are 
prescribed in section 297, the language of which section, so 
far as pertinent, we have already quoted. In the terms, 
“the affidavit charging the defendant,” is plainly implied 
that the affidavit alluded to had been previously mentioned, 
and this implication can be satisfied in no way but by turn- 
ing back to section 297. There, and there only, is there 
previous mention of an affidavit, and that affidavit is the 
one which is preliminary to a warrant. What zts contents 
are to be are pointed out, and section 299 does not specify 
any different or additional contents for the affidavit on which 
the accusation is founded. Unless we are told in section 
297 what the affidavit contemplated in section 299 is to 
contain, we are not told at all. This latter section specifies 
with considerable minuteness what the accusation is to set 
forth, but is entirely silent in respect to the contents of 
the affidavit. To us it admits of little or no doubt that the 
scheme of the statute is to condense the charge in the affi- 
davit, and expand it in the accusation. The accused is to 
be informed fully by the particular and specific statements 
in the accusation what definite criminal transaction the 
large and round and general phraseology of the affidavit 
intends to impute to him. It is precisely because the affi- 
davit is allowed to be so meagre, that care is taken to have 
the accusation full. While we rule that the affidavit on 
which a warrant has issued, is the one to which section 299 
looks as the basis of the accusation, we do not say that no 
other would serve. Probably any other, though made after 
the arrest, and expressly to base the accusation upon, espe- 
cially if more certain and precise in its terms, would an- 
swer the purpose. We hold that the affidavit on whieh the 
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warrant issued may be the basis of the accusation, not that 
it must be. It follows from what we have said tliat there 
is nothing in those grounds of the motion which we have 
enumerated ; and it equally follows that two other grounds, 
namely, that the accusation does not conform to the war- 
rant, and that it does not conform to the affidavit and the 
warrant, are without merit. The accusation does conform 
to the affidavit, though it goes beyond it in fullness and 
particularity, as it ought and must do where the affidavit is 
general. There is no inconsistency between the two; they 
are merely incommensurate, and this, as we have seen, is 
allowable. The same may be said of the accusation and 
the warrant; but the warrant really has nothing to do with 
the matter. 

2. The next ground of the motion is grammatical, and 
involves the gender and number of two pronouns. “Her” 
in the affidavit should have been “them,” and “him” in the 
warrant should'’also have been “them.” This is an unsightly 
literary blemish, but not a grave legal infirmity. In 
school the compositicn would not pass, but it may be toler- 
ated in the court-house. The meaning is clear, though the 
verbal inaccuracy is glaring. We may regret that those 
who write affidavits and warrants guard their pronouns. 
with so little vigilance, but we cannot hold, as matter of. 
law, that their bad grammar vitiates the documents. 

3. The motion proceeds to asixth and last ground, which. 
is, that in the accusation the state of Georgia charges the 
accused parties, when the prosecutor ought to charge them»in: 
the name and behalf of the citizens of Georgia. It is not 
improbable that either of these forms would suflice, but the 
first is certainly allowable ; for, looking back to our quota- 
tion from section 299 of the Code, it will be seen that the 
accusation is to be “in the name of the state of Georgia.” 
The prosecutor is to sign it, and that he did in this instance. 

4. The evidence of guilt may not have been conclusive, 
but it was enough to warrant the conviction. There was 
no error in refusing to sanction the petition for certiorari. 

Judgment aftirmed. 
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Tuurser & Company vs. Hotmes ef al. 


The evidence being conflicting, this court will not control the presiding 
judge in overruling the motion for a new trial on the ground that 
the verdict is decidedly against the weight of the evidence, there 
being evidence to support the finding. 


Newtrial. Before Judge Harris. Glynn Superior Court. 
May Adjourned Term, 1878. 


Two cases were tried together. Holmes e¢ ad. were plain- 
tiffs in fi. fa.; Parker was defendant ; Thurber & Co. e¢ al. 
claimed money raised under plaintiffs’ 7. fas. These ji. fas. 
were founded on judgments in attachment in the usual 
form. The principal point in controversy was whether or 
not a note of defendant to Holmes had been placed in the 
hands of the attorneys who represented the claimants, with 
an agreement that the amount be collected and divided pro 
rata. The evidence was conflicting. The jury found for 


plaintiffs. Claimants moved fora new trial ; it was refused, 
and they excepted. 


GoopyEaR & Harris, for plaintiffs in error. 
Mersuon & Smiru, for defendants. 


JACKSON, Justice. 


The issue on trial was whether a certain chose in action 
had been assigned to the plaintiffs in error, or was, at the 
date of the summons of garnishment of Holmes and oth- 
ers, still the property of the defendant in their judgments, 
the chose in action having been converted into money and 
the fund being in the sheriff’s hands. 

An examination of the testimony contained in the record 
shows conflict on that issue, the evidence being some of it 
direct and some circumstantial. The jury have passed upon 
t ; the presiding judge has approved their finding, and the 
rule of this court in such a case is long established and in- 
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flexible. There is nothing here to take the case out of that 
rule. The very fact that the judgment on the chose in ac- 
tion was obtained in the name of the defendant in execu- 
tion, that the suit was brought in his name alone, and for 
the use of none of those to whom it is claimed to have been 
assigned, is a circumstance on which the verdict may rest. 
We are not to decide what we would have done, or whom 
we would have believed, had we been on the jury. That 
was matter for their consideration and finding, and the law 
will not permit us to set aside that finding, the judge who 
presided being satisfied therewith. 
Judgment aftirmed. 


Byrp vs. Turprn, guardian. 


1. A purchaser of land at guardian’s sale who takes a deed without 
warranty, risks such title as the guardian, with regular leave from 
the ordinary, can convey, the sale being free from any fraud or mis- 
representation, 

. If the purchaser could complain of defective title were judgment 
sought against him generally for balance of the purchase money, 
his complaint would not serve as a defense to a rule to foreclose a 
mortgage for such balance upon the land itself. Let the title be 
what it may, the land can be made subject to a mortgage for a part 
of its own purchase money. 

. For the purpose of showing that there was no concealment or mis- 
representation by the guardian, parol evidence is admissible to estab- 
lish that the purchaser knew before the sale that a suit upon an 
old debt of the ward’s father was pending against the father’s repre- 
sentative, and that the ward’s mother had claimed the land as a 
homestead for herself and the minors, and that, with all this knowl- 
edge, the purchaser expressly agreed to incur the risk of buying sub- 
ject to the old debt and the homestead, taking his chances against 
them as to this land. 

. On the trial of a rule to foreclose a mortgage, the main question 
is, whether the plaintiff is entitled to recover (as respects the mort- 
gaged property) the debt which the mortgage describes, and if not 
the whole, how much of it. A verdict for so many dollars as prin- 
cipal, with interest, is sufficiently formal and full. The law directs 
what judgment is to be rendered by way of rule absolute in the fore- 
closure proceeding. 
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Guardian and ward. Judicialsale. Mortgage. Vendor 
and purchaser. Evidence. Verdict. Before Judge Crisp. 
Sumter Superior Court. October Term, 1578. 


Turpin, as guardian, instituted proceedings to foreclose a 
mortgage made by Byrd to secure the payment of two prom- 
issory notes, one for $200.00, and the other for $100.00. 
Byrd showed for cause why a judgment of foreclosure 
should not be rendered, as follows: 

On the first Tuesday in September, 1875, he bonght the 
land covered by the mortgage at guardian’s sale for $600.00, 
$300.00 cash, and balance on a credit. Before the said sale, 
but after the death of Wheeler, the owner of said land, and 
the father of petitioner’s wards, his (Wheeler’s) widow, then 
living but since deceased, had said land set apart as a home- 
stead for herself and the minor children. At the time of 
said sale, it was supposed by the guardian and respondent 
that the title of Wheeler’s estate, as well as the interest of 
the minors under the homestead, would be thereby divested. 
This supposition, which was the basis of all of respondent’s 
actions, was erroneous, and he therefore says that the con- 
sideration for which the mortgage was given has wholly 
failed ; that the notes and mortgage ought to be given up 
to be canceled; that the respondent ought to recover of 
the petitioner the $300.00 cash payment, with interest 
thereon, after deducting reasonable rent; that all of this 
ought to be done upon respondent’s surrendering possession 
of the land and renouncing all claim thereto, which he of- 
fers to do. 

At the October term, 1875, of Sumter superior court, 
Hardwick obtained a judgment against the administrators 
of Wheeler, deceased, on a debt antedating the constitution 
of 1868. Execution based on this judgment was levied, 
and the land sold to Fort. Fort sold to Wheatley & Co., 
and they to the petitioner. If said sale under the aforesaid 
execution was valid, it defeated all of respondent’s right to 
said land. The estate of Wheeler is wholly insolvent. 
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Upon the trial, B. M. Wheeler, the former guardian, tes- 
tified, in brief, as follows: Respondent knew, at the time of 
the sale, of the Hardwick suit ; he examined the record, and 
agreed that he would settle whatever Hardwick might re- 
cover, and take the land if he (Wheeler) would let him have 
it for $60.00; he had been asking $1,000.00 therefor. 
Respondent also examined the record as to the homestead, 
and bought subject to that. Witness agreed that if respond- 
ent would take the risk of the title, he might have it for 
$600.00. This amount was bid by respondent, and the land 
was knocked off to him. 

Respondent moved to rule out the evidence of Wheeler 
so far as it tended to show an agreement between him and 
the witness as to the sale of the land other than what was 
embraced in the notes and mortgage, because it was in parol, 
and because it attempted to set up an illegal agreement in 
regard to a judicial sale. 

The motion was overruled. ’ 

It appeared that the purchase of the land by Fort, and 
the sale by him to Wheatley & Co., were at the request of 
respondent; that Wheatley & Co advanced the money at 
the request of respondent, and agreed to let him redeem 
the land by the payment of the money advanced by them ; 
that upon his failure to redeem they conveyed to petitioner 
upon such payment by him; that petitioner is ready and 
willing to convey to respondent upon his payment of the 
balance of purchase money due and the sums thus advanced 
to Wheatley & Co. The deed from the guardian to Byrd 
was without warranty, and purported to convey the prem- 
ises in as full and ample a manner as they were held by the 
guardian and his wards. It recited an order by the ordi- 
nary granting leave to sell. 

Amongst other things the court charged the jury as fol- 
lows: “It makes no difference whether there was any 
homestead set apart to the minor children of G. M. Wheeler 
in this land or not, they were entitled to the land as heirs- 
at-law, and it makes no difference in this case whether 
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there was any homestead or not. The guardian’s sale was 
a judicial sale, and the purchaser got a title unaffected by 
the previous homestead in the land.” 

Also, “If you find for the plaintiff the form of your 
verdict will be, ‘We, the jury, find the issue in favor of 
the plaintiff, for so many dollars, with interest from the 
maturity of the notes,’ and if you find for the defendant, 
‘We, the jury, find for the defendant.’” 

The following verdict was returned: “We, the jury, 
find for the plaintiff $300.00, with interest on $100.00 
from September 17, 1875, and interest on $200.00 fromm 
January 1, 1876, and all costs.” 

The respondent excepted and assigns error as follows: 

1. Because the court erred in refusing to rule out he 
testimony as above stated. 

2. Because the court erred in each of the charges above 
set forth. 

3. Because the verdict is illegal and void in that it does 
not cover the issues made by the pleadings, and does not 


authorize any judgment of foreclosure or decree for the 
sale of the land. 


N. A. Smrrn; B. P. Hottuis, for plaintiff in error, cited, 
on admission of testimony, Code, $1950. On charge, 10 
Ga., 359; 55 Jb., 383; 59 7b. 485, 493. On form of 
verdict, Code, §3559 ; 58 Ga., 73. 


E. G. Stumons, for defendant, cited 8 Ga., 300; 18 Zb., 
553; 59 Ga., 485. 


BLEcKLEY, Justice. 


1. There was neither waranty nor fraud. The guardian 
sold what his wards had. He did not attempt to convey 
otherwise than as his office authorized him. The deed on 
its face undertook to convey no larger estate than he and 
his wards held and possessed. As they held and possessed 
the premises, so was the purchaser to hold and possess this, 
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in effect, the deed says. And such is the general range and 
limit of sales by guardians. If there is due leave from the 
ordinary to sell, and no frand nor misrepresentation, the 
maxim which the purchaser has to face is, caveat emptor. 

2. The purchaser cannot complain of defective title, un- 
der the evidence in the record; but if he could, it is only 
the land that the judgment of foreclosure will affect. 
Surely land, whether the title is good or bad, ought to be 
subject to its own purchase money. If the land is Byrd’s 
by his purchase from the guardian, he ought to pay for it; 
and if it isnot his, but belongs to some one else, az he al- 
leges, there being, as he avers, a better title than his own 
outstanding, he will not be injured by the foreclosure of the 
mortgage, and the sale of the land to satisfy it. How will 
it hurt him to sell some other person’s land ¢ 

3. As there was no evidence of concealment, misrepre- 
sentations or fraud of any kind, the evidence that Byrd 
knew, before he bought, of the pending suit and of the 
claim of homestead, and agreed to risk or buy subject to 
them, was not needed; but it was not open to the grounds 
of objection urged to its admission. It sets up nothing in- 
consistent with the note and mortgage, or with the deed. 
Its effect is, to show that Byrd bought with his eyes wide 
open, and that he was not blinded or misled by the guar- 
dian. It tends to evince the guardian’s good faith, and to 
show that Byrd moved with knowledge and with nerve. It 
goes to uphold all the writings, and not to vary, modify or 
impair them. 

4. The verdict was sufficiently full and formal. The 
Code, in section 3968, directs what is to be done when a 
mortgagor sets up a defense and fails to sustain it. The 
rest is matter forthe court in its judgment. We do not mean 
to say that the charge to the jury was correct; but the ver- 
dict was. 

Judgment affirmed. 
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Gray, administrator, vs. ANGrErR, trustee. 
[Bleckley, Justice, having been of counsel, did not preside in this case.] 


A tender, to prevent the running of interest, must be continuing. 
Using the money after refusal by the creditor to receive it, destroys 
this necessary attribute of a legal tender. 


Contracts. Tender. Before Judge MoCurcuen. Bar- 
tow Superior Court. January Term, 1878. 


In 1861, Chisolm recovered judgment against Field and 
Tumlin; the 7. fa. was transferred to Solomon. It was 
levied on property of Tumlin; he filed an affidavit of ille- 
gality. By agreement the proceedings were withdrawn ; 
Tumlin took the fi. fa. so as to make the money out of 
Field, and gave his written obligation to pay the amount in 
ninety days. Solomon transferred this obligation to French, 
trustee ; Angier is a successor in the trust held by French. 
Tumlin is dead; Gray is his administrator. This suit is on 
the obligation of Tumlin to pay. Defendant pleaded, 
among other things, tender. The jury found for plaintiff. 
Defendant moved for a new trial, among other reasons, be- 
cause the court charged to the following effect: That if 
Tumlin, after tender made, was not ready and willing to 
pay the money tendered, it could not be considered as a 
continuing tender, and if said Tumlin was not, at all times 
after tender was made, able, ready, and willing to pay the 
amount so tendered, that it would not be good as a contin- 
uing tender, and if Tumlin, after the tender was made, re- 
fused payment, and denied and contested the plaintiff’s 
right to recover the amount so tendered, this would amount 
to a waiver of the tender. 

The motion was overruled, and defendant exceptec. For 
the other facts see the decision. 


A. Jounson; Sransett & Worrorp, for plaintiff in 
error. 
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T. Warren Axin; Dasney & Fovcue, for defendant, 
cited 24 Pick., 168; 9 Bac. Abr., 128; Chitty on Contracts, 
803, 804; 10 Ga., 127; 54 7b., 498; 2 Wallace, 252 ; 50 Ga., 
614; Code, §2874; 6 Otto, 587. 


Warner, Chief Justice. 


The plaintiff brought suit against the defendant’s intes- 
tate on a certain instrument in writing therein described 
and set forth, and on the trial thereof the jury found a 
verdict in favor of the plaintiff for the sum of $8230.50 
principal, and the sum of $6583.44 interest. A motion 
was made for a new trial on the grounds therein stated, 
which was overruled, and the defendant excepted. 

The only ground of error insisted on here was, that the 
verdict for interest was too large, in view of the evidence 
in regard to the alleged tender of the money by the de- 
fendant to the plaintiff, and that the court erred in its 
charge to the jury in relation to that point in the case. The 
evidence in the record is that two tenders of the money in 
payment of the debt were made to Solomon, who was then 
the owner of it, by Field, one of the defendants who then 
owed the money, and that Solomon declined to receive it, 
the witness stating “that I used the money tendered Sol- 
omon in other ways, when Solomon refused to accept it.” 
The tender relied on to stop the interest should have been 
a continuing tender, that is to say, that the money tendered 
was, and always has been, ready for the plaintiff, and not 
as in this case used by the defendant for his own benefit. 
Chitty on Contracts, marginal page, 697; 10 Ga. Lep., 127: 
50 Zb., 614; 54 7b.,498. There was no error in the charge 
of the court in relation to this point in the case. Let the 
judgment of the court below be affirmed. 
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Perry ef al. vs. McLenpon, sheriff. 


1. Judgment on habeas corpus being in this state subject to review, espe- 
cially where the imprisonment is on civil process, is final until re- 
versed; and where the legality of the same cause of imprisonment 
is twice drawn in question between the same parties by successive 
writs of habexs corpus before the same court, or before different 
courts of competent original jurisdiction, the judgment on the for- 
mer writ may be answered in bur of a discharge under the latter. 
The matter will be deemed 7es adjudicata as to all points which 
were necessarily involved in the general question of the legality or 
illegality of the arrest and detention, whether all of them were ac- 
tually presented or not Itis sufficient if they might have been 
and ought to have been presented in the exercise of due diligence. 

. The defendants in ‘‘bail trover” cannot, since the adoption of the 
Code of 1863, procure their discharge on habeas corpus sued out by 
them or at their instance, on the ground that the plaintiff has not 
met his legal obligations in respect to fees due or to become due the 
jailor. 


Habeas corpus. Judgments. Trover. Bail. Before 
Judge Pare. Laurens Superior Court. October Term, 
1878. 


Ann Perry, widow of John Perry, Sr., deceased, sixty-five 
years of age, and Susan Perry, wife of R. R. Perry, and 
daughter-in-law of the said Ann, eighteen years of age, 
prayed the writ of habeas corpus, alleging that they were 
illegally restrained of their liberty by virtue of bail trover 
sued out by Edward Perry as executor of John Perry, Sr., 
for the following reasons : 

1. Because trover will not lie for money unless “the 
thing” itself is accurately and intelligently described, as in 
the action of detinue at common law. 

2. Because there is no such description in the plaintiff's 
declaration or bail affidavit. 

3. Because trover will not lie against two persons alleged 
to be in possession of the same chattel at the same time. 

4. Because, in the declaration, there is no description by 
which it can be ascertained what amount or what kind of 
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money, whether coin or currency, or the kind of coin or 
currency, each of the defendants to the suit is called upon 
to produce, so that no finding could be had as to how much ° 
either should be held to deliver up. 

5. Because there has been no such compliance with the 
law by plaintiff as is required by section 3419 of the Code, 
for the original affidavit for bail is not of file in the clerk’s 
office, nor ever was of file therein, nor was any copy 
thereof attached tothe declaration. 

6. Because neither the plaintiff in said suit, nor his agent 
or attorney, has paid at the end of each week of petitioners’ 
confinement, the jail fees which have accrued, as by law re- 
quired, nor have said fees been paid at all. 

The action under which the petitioners were arrested, 
was complaint by Perry, executor, against them, which 
alleged that they were in possession of $4,050.00, to-wit: 
$3,000.00 in gold coin, $1,000.00 in silver, and $50.00 in 
currency, to which petitioner claimed title; that they, peti- 
tioners, refused to deliver the same to plaintiff, or to pay 
him the profits thereof, wherefore he prayed process, ete. 

The bail affidavit by plaintiff, alleged that the above 
described property was in the possession, custody and con- 
trol of petitioners ; that he has reason to apprehend that it 
has been, or will be, eloigned or moved away, or that it 
will not be forthcoming to answer the judgment and exe- 
cution in the case; that he does verily and bona fide claim 
said personal property as executor; that he makes this afti- 
davit in order that the petitioners may be required to pro- 
duce and deliver up said property, or give bail, in terms of 
the law, for the forthcoming of the same. 

To this petition the sheriff answered, in substance, as 
follows: 

On July 22, 1878, a certain action of trover and affidavit 
for bail, filed by Perry, executor, against petitioners, to- 
gether with copies thereof, were placed in his hands for 
service. Service was perfected, but the personal property 
in the action described was not to be found. Petitioners 
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refusing either to deliver up the property, or to give the 
bond, were placed in the county jail as prescribed by law. 
The grounds set forth in the petition have been three times 
heretofore passed upon by courts having jurisdiction thereof, 
to-wit: by the court of ordinary, Hon. John T. Duncan 
presiding, on July 28, 1878; by the superior court of the 
Oconee circuit, held at Hawkinsville, at chambers, on Au- 
gust 6, 1878, Hon. A. C. Pate presiding; by the court of 
ordinary aforesaid on the 16th of August. Judgments 
were rendered upon each of the occasions aforesaid, re- 
manding petitioners to jail, which have never been appealed 
from, and which are stil] of foree. If error was committed 
in the rendition of said judgments, it is now too late to 
correct the same. 

Upon the hearing, the proceedings previously had were 
introduced, as follows: Ist. Writ of habeas corpns, issued 
by the ordinary, July 26, 1878, together with the petition 
and judgment thereon, the writ having issued on the peti- 
_tion of Ann Perry, alleging that she was illegally restrained 
because she had no funds in her possession belonging to the 
executor, as will appear by reference to the will of John 
Perry, deceased ; and further, that money is not the subject 
of trover and bail. 

On July 29, 1878, the ordinary remanded petitioner to 
jail, holding that the plaintiff had fully complied with 
§$3415 and 3419 of the Code; that the principle involved 
in this case was fully covered by 57 Ga., 407; and that 
gold and silver coin and currency were personal property 
for which bail trover would lie. 

2. Petition of Susan and Ann Perry, sworn to July 29, 
1878, to the judge of the superior court of the Oconee circuit, 
for the writ of habeas corpus, alleging the illegality of their 
imprisonment, upon the ground that gold and silver coin 
and currency were not the subject of bail trover, with the 
writ and the judgment thereon. The presiding judge held 
to the contrary, and remanded the petitioners to jail. 

3. Petition to the ordinary for the writ of habeas corpus, 
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alleging illegality of the imprisonment upon substantially 
the same grounds as are now relied upon, with the writ 
and the ordinary’s judgment thereon. This case was dis- 
missed because the questions made were res adjudicata. 

The petitioners were again, one of them for the fourth, 
and the other for the third time, remanded to jail. To this 
judgment they excepted upon the following grounds : 

1. Because contrary to law. 

2. Because the judge erred in holding that the questions 
made were res adjudicata. 

3. Because the judge erred in overruling each one of the 
grounds of illegality set forth in the petition. 


W. H. Wytiy; Joun M. Srusss; James J. Conner, for 
plaintiffs in error. 


Roti A. Sranitey; J. E. Higurower, for defendant, 
cited, on conclusiveness of judgments, Code, §§3577, 2897, 
3826, 3829; 11 Ga., 265; 40 b., 67; 33 Td. 561; 34 Zb., 
99, 101, 253,583. On description of chattel, 3 Bouv. Inst., 
667; 9 Bacon’s Ab., 668; 3 U.S. Dig., 587; 14 Z6., 563. 
Detinue differs from our trover, Code of 1863, §§2967, 
3483; Code of 1868, §§2974, 3024, 3505, 3023; Code of 
1873, §3028. On damages, Code, §3065. On bail affidavit, 
Code, §3418. On form of verdict, Code, §§3563, 3564 ; 
Smith’s L. C., 516. Trover sustained against two—will lie 
against a corporation, Wheaton’s Sel., 2 vol., 1898; 28 G@a., 
469. On filing affidavit, Code, §§3418, 3419, 3028, 3332, 
et seg. Jail fees to be paid on imprisonment for debt only, 
Code of 1863, §3333. 


BLEcKLey, Justice. 


In July, 1878, Ann Perry and Susan Perry were arrested 
by the sheriff of Laurens county, in a civil case, and im- 
prisoned in the common jail. Afterwards in the same 
month, Ann petitioned the ordinary for a writ of habeas 
corpus, which was granted. There was a hearing upon the 
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merits, her imprisonment was adjudged legal, and she was 
remanded. On the day this judgment was rendered by the 
ordinary, both Ann and Susan petitioned the judge of the 
superior court for a writ of habeas corpus, which was 
granted. Upon this writ a hearing was had on the merits, 
before the judge at chambers, and the imprisonment of both 
petitioners was adjudged legal, and they were remanded. 
In August of the same year, both again petitioned the or- 
dinary for a writ of habeas corpus, and the same was 
granted. At the hearing of this third writ, the ordinary 
adjudged that the petitioners be remanded, resting his 
judgment on the two preceding adjudications, and dismiss- 
ing the writ. At the following term of Laurens superior 
court, in October of the same year, both again petitioned 
the judge of that court for a writ of habeas corpus, and it 
was granted. The hearing was had during term, and the 
judge reserved his decision for delivery at chambers. He 
delivered it accordingly at chambers on the 22d of October, 
ordering and adjudging that the petitioners be remanded. 
It is to this last judgment, the judgment rendered on the 
fourth writ, that the petitioners except. Thus, from July to 
October, both inclusive, four several and successive writs of 
habeas corpus were issued, heard and determined—the first 
and third by the ordinary, the second and fourth by the 
judge of the superior court. The first was upon the peti- 
tion of Ann Perry alone, and was disposed of by remand- 
ing her to custody. Each of the other three issued upon 
the joint petition of Ann and Susan Perry, and all had the 
same object—were aimed at one and the same alleged ille- 
gal imprisonment. The sheriff of the county was the 
party respondent in each and every of these three joint 
cases; he was the only party respondent in the first two of 
them, and though the jailor was a nominal party with him 
in the last, the sheriff alone answered for both. In each 
and every case the custody was admitted, the cause of it as 
alleged in the petition was avowed (but affirmed in the sher- 
ifPs answer to be legal), the imprisoned ladies were pro- 
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duced, and after a full hearing were remanded by the judg- 
ment of the habeas corpus court. Successive judgments 
on the same matter and between the same parties have 
been rendered, all of them by courts of competent jurisdic- 
tion, and each of them either directly adjudicating the im- 
prisonment complained of to be legal, or applying the bar 
of a previous direct adjudication of that question. In de 
ciding the second case of the whole series (the first before 
him), the judge of the superior court entered fully into the 
legal questions involved in the cause of the imprisonment, 
ruled the same adversely to the petitioners, and, as a conse- 
quence, remanded them to the custody from whence they 
came. That judgment has never been reversed, nor even 
excepted to. After it was rendered, the third writ in the 
series was applied for and granted; and after an adverse 
judgment on the same by the ordinary (which also still 
stands in full force), the fourth writ was applied for and 
granted. Inthe sheriff’s answer to this last, he set up 
as a bar the judgments rendered in the preceding cases, be- 
sides again urging the legality of the original cause of ar- 
rest and detention. Can there be a doubt that the bar is 
effective, inasmuch as judgments on habeas corpus are, in 
this state, subject to review—by writ of error, if rendered 
by the judge of the superior court: by certiorari, if ren- 
dered by the ordinary? See 24 Ga., 379. 

It would seem from the authorities, or some of them, 
(see Heard on Habeas Corpus) that where there is no such 
power of review, there may be one writ of habeas corpus 
after another ad infinitum. But if there can be a review, 
is there any reason, especially in civil cases, in which the 
struggle is between party and party, and not with the king 
or commonwealth on one side, and the subject or citizen on 
the other, why the first adjudication, if acquiesced in, 
should not be final and conclusive? Wecan think of none. 
Such is the general rule of law in other cases, and why 
cases of habeas corpus should not be included in its appli- 
cation, we cannot perceive or divine. Should the legality 

39 
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of an imprisonment in a civil case forever be and remain 
an open question, so long as the restraint continues? Is 
there no way to close it, and ought there to be none? Is 
liberty so precious? There is no such indulgence to any- 
thing else, not even to life itself. A single judgment will 
serve to hang a man, if left to stand unreversed. He can- 
not have trial after trial to ascertain if he is guilty, and de- 
termine whether he is to be executed. One complete trial, 
fair and legal, will carry him out of the world; and why 
should it not suffice to keep him in jail until some new 
right to a deliverance has arisen? Is the same alleged 
right to be investigated over and over, each time afresh, 
just as if no prior investigation had taken place? Is the 
grievance, real or supposed, of a prisoner the stone of Sisy- 
phus which courts can never bring to a place of rest? and 
if called to lift it up the same hill as often as it rolls down, 
must they comply? Doubtless there is an obligation to 
issue the writ of habeas corpus whenever, and as often as, 
it may be applied for, provided the petition contains the 
requisite matter, is in due form, duly authenticated, duly 
presented, and does not show on its face that the-imprison- 
ment, though complained of as illegal, is in fact legal. Code, 
§4012. But when it appears, on the return or at the hear- 
ing, that the legality of the imprisonment has already been 
adjudicated upon a previous writ between the same parties, 
by a competent tribunal, the production of that judgment 
is the end of controversy. Further writs may be applied 
for and issued, but to each and all of them the one valid 
and subsisting judgment will be a conclusive answer, as 
to any and all objections to the legality of the restraint 
which were embraced in the first petition, or which could 
and should have been embraced init. The effect of a judg- 
ment cannot be avoided by a difference in the pleadings, 
when those in the first case could and should have been as 
full as those in the second, thongh in fact they were not. 
No party, plaintiff or defendant, is permitted to stand his 
case before the court on some of its legs, and if it falls, set 
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it up again on the rest in a subsequent proceeding, and thus 
evade the bar of the former judgment. It is the body of 
a case and not certain of its limbs only, that the final judg- 
ment takes hold upon. Whoever brings the legality of an 
imprisonment into question by writ of habeas corpus, 
should, in the first instance, show as much cause for his at- 
tack as he can. He must discharge all his weapons, and 
not reserve a part of them for use in a future rencounter. 
He must realize that one defeat will not only terminate the 
campaign, but end the war. 

2. The non-payment of jail fees has not been cause for 
discharge on habeas corpus since the adoption of the Code 
of 1863, at the instance of the parties confined. Notwith- 
standing the inhibition on discharge for such cause, is not 
brought forward in the Code of 1873, but is noted as re- 
pealed, it is not repealed, we think, though since the aboli- 
tion of imprisonment for debt, its application to actual 
cases is rare. It applies to the present case. 

Judgment affirmed. 


Buck, administrator, e¢ al. vs. Grimes. 


Where the certificate of the jndge to the exemplification of a foreign 
judgment, sets out that the signer is the judge of the superior courts 
of the second judicial district of such state, and that the clerk’s 
certificate is in due form, but does not make it affirmatively appear 
that the county from which the exemplification purports to come is 
within such district, the record is inadmissible. 


Foreign judgments. Evidence. Before Judge Harris. 
Wayne Superior Court. September Term, 1878. 


To the report contained in the decision it is only neces- 
sary to add the following: Grimes sued Buck, administrator, 
et al.,on a judgment from the superior court of Pitt county, 
North Carolina. He offered in evidence the record of the 
suit and judgment in that court. The certificate of the 
presiding judge was as follows: 
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*‘SraTe or Nort CaroLina—Pitt county. 

I, Riley H. Cameron, judge of the superior court of the state afore- 
said, holding the courts of the second judicial district of the state 
aforesaid, do hereby certify that Henry Sheppard, whose name is signed 
to the foregoing certificate, is now. and was at the time of signing the 
same, clerk of said court, and that his attestation is in due form.” 


The court admitted the exemplification, and this is the 
main ground of error alleged. 


Mersuon & Smrru, for plaintiff in error, cited 2 Minn., 
313, 319; 12 Bush., (Ky.), 321; 41 Ga., 409; 1 N. H., 249; 
1 Gr. on Ev., 504, 514, 540, 546; Freeman on Judgments, 
§413 ; 17 Ind., 423 ; Story on Conflict of Laws, §$539, 546, 
547, 584, 586 ; 30 Conn., 190 ; 44 N. Y., 27. 


GoopyEaR & Harris, for defendant, cited (on question 
decided), Code, §§672, 673; 54 Ga., 486; 47 Zb., 92; 50 
I., 208; 57 Zb., 153; 59 Zbd., 506, 608; acts of N. C., 
1868-9, p. 206; acts 1873 p. 147; Code Civil Procedure, 


p. 5. 
Warner, Chief-Justice. 


The plaintiff sued the defendants on a judgment obtained 
against them in the superior court of Pitt county, North 
Carolina, and on the trial of the case, the jury found a ver- 
dict for the plaintiff for the sum of $1,025.68, with interest 
and costs; the defendants made a motion for a new trial on 
the grounds therein set forth, which was overruled, and the 
defendants excepted. 

The main ground of error insisted on here, was the ad- 
mission in evidence of the record of the judgment from the 
superior court of Pitt county, North Carolina, because the 
same was not authenticated as required by law. The pre- 
siding judge in his certificate as to the due form of the 
clerk’s attestation of the record as required by the act of 
congress, certifies that he is judge of the superior court of 
the state of North Carolina, holding the courts of the second 
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judicial district in said state, and that the clerk’s certificate 
is in due form, etc. The objection was that it did not 
affirmatively appear from the judge’s certificate that Pitt 
county, from the superior court of which the record pur- 
ports to have come, was within the second judicial district 
in which the judge was holding courts. The objection was 
well taken and the court erred in overruling it and in admit- 
ting the record in evidence. Settle vs. Allison, 8th Ga. 
201. 
Let the judgment of the court below be reversed. 


Tae Sournwestern Rattroap vs. MILcian. 

By putting in evidence as a part of his main case a special written con- 
tract, the plaintiff holds forth the contract as pertinent to and con- 
nected with his cause of action. If, therefore, the action be by one 
plaintiff, on an account, when it ought to have been by another 
plaintiff, on the special contract, or for the specific sum set forth 
therein, a non-suit may be awarded. 


Contracts. Nonsuit. Evidence. Before Judge Crisp. 
Sumter Superior Court. October Term, 1878. 


Report unnecessary. 
S. C. Exam, for plaintiff in error. 
Gurrry & Son, for defendant. 


BLEcKLEY, Justice. 


The action was in favor of the S. W. R. R. Co., upon an 
account for freight on live stock transported to Americus 
for the defendant, who was the consignee thereof. The 
plaintiff, for the purpose of showing that the animals were 
carried under a special contract in writing varying the ordi- 
nary risk which the law puts upon a common carrier, intro- 
duced such a contract. The parties to it, however, were 
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the Central R. R. Co. and the consignor, both of whom 
signed it, and the contract neither named nor referred to 
the plaintiff, but was an undertaking by the Central R. R. 
Co. to carry the animals to its freight station at Americus, 
and there deliver them to the consignee or his order, the 
amount chargeable for freight being fixed and specified at 
so much per car-load. No other express contract appeared 
in evidence, except one made on the Sabbath day, after the 
transportation had been completed. A judgment of non- 
suit was rendered by the court, on the ground that the con- 
signee’s liability, if any, was to the Central R. R. Co., and 
not to the 8S. W. R. R. Co. The nonsuit was equally cor- 
rect whether the S. W. R. R. be a branch of the Central R. 
R. or not, the two companies being distinct corporations, 
and the special contract having been made by the Central 
R. R. Co. alone, and it alone seeming from the terms of 
the instrument to be bound for performance, and entitled 
to the stipulated compensation. Such part of the transpor- 
tation as was effected by the 8. W. R. R. Co. is to be con- 
sidered as service rendered by it for the Central R. R. Co., 
by virtue of some arrangement between them satisfactory 
to themselves. If the written contract was relevant to the 
subject matter of the suit four the purpose of measuring 
risk, it was equally relevant for the purpose of showing in 
whom was the right of action, and that the freight was not 
to be adjusted as matter of open account, but was governed 
by the special contract in writing. The subsequent Sunday 
contract is, of course, void. 


Judgment affirmed. 


Dykes vs. Wootsry e al. 
Where the sum claimed, including principal and interest, exceeds fifty 
dollars, there may be an appeal from a justice court to the superior 


‘court. 


Appeals. Jurisdiction. Justice Courts. Before Judge 





FEBRUARY TERM, 1879. 609 
Dykes vs. Woolsey e¢ al. 


Bucuanan. Fayette Superior Court. November Term, 
1878. 


Executions in favor of Dykes against W. Martin, J. Mar- 
tin and W. J. Gay, security, were levied on certain realty 
as the property of Gay. Woolsey e¢ al. claimed. The case 
was submitted to the court without a jury. He found in 
favor of claimants, and plaintiff excepted. For the other 
facts, see the decision. 


J. L. Buarock; J. T. Spence; L. H. Fraruersron, for 
plaintiff in error, cited Code, §§5104, 3610, 4157, 4141; 
46 Gu., 486; 58 [b., 77; 53 [b., 568; 54 7b., 121; 50 JB., 
601; 51 Zd., 194; acts 1876, p. 37; 2 Tomlin’s L. Dic., 
247; 1 Bouv. L. Dic., 733; 6 Ga., 303; 1 Kelly, 469; 
Code, §$§3570, 3460; 4 Ga., 47-48; 58 Zb., 78. 


Speer & Srewart; H. C. Prepres, for defendants, cited 
Code, §§3610, 4157; acts 1872, p. 40; 46 Ga., 41; 50 Zb., 
603; 54 d., 121, 665-666; 1 Wallace, 337; 1 U.S., 304. 


Warner, Chief Justice. 


This was a claim case, which, by consent, was submitted to 
the decision of the court without the intervention of a 
jury upon the following agreed statement of facts, to-wit: 

“Plaintiff brought suit against the defendants in the 
1134th district, G. M., of Campbell county, on seven 
promissory notes, six of them for fifty dollars, principal, 
and one for thirty dollars, principal, which causes were 
heard before Andrew Smith, J. P., on the 7th March, 1861, 
and judgments entered up against defendants for principal, 
interest and cost, no defense being made by defendants 
thereto. /%. fas. were issued from said judgments on the 
26th May, 1874, and were levied by Larkin D. Lee, consta- 
ble of Fayette county, on the south half of lot of land 
- No. 215, in the 4th district of Fayette county, as the prop- 
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erty of defendant, W. J. Gay, security, on the 9th June, 
1874. Upon said levies being made, Gay filed an affidavit 
of illegality upon the ground that he had never been served 
with any summons to attend court in said cases, and that 
he had never acknowledged service by himself, or author- 
ized any one to do so for him, and that he had never had 
his day in court. 2d. Because the judgments on which said 
Ji. fas. were issued were dormant. This illegality was filed 
on the 9th June, 1874, and heard on the 13th July, 1874, 
and a decision was rendered against said illegality, ordering 
said fi. fas. to proceed. On the 17th July, 1874, Gay en- 
tered an appeal from said decision on said illegality to the 
superior court of Campbell county. It was agreed in 
writing between the parties that an appeal should be entered 
in one ease, and the decision on the appeal of that case to 
govern the rest of the cases. When said case came on to 
be heard in the superior court of Campbell connty, at the 
August Term, 1874, the same was tried and determined in 
said court, and a verdict obtained in favor of said Gay 
sustaining said illegality, which verdict stands in said court 
unreversed. 

“Tt is further agreed that at the time when Gay entered 
an appeal in said cases, the principal and interest on each of 
eaid cases, when added together, amounted to more than 
fifty dollars; that after the decision of the superior court 
had been obtained, plaintiff in 7. fa. caused said original 
levy to be advertised; the land levied on in the meantime 
having been sold to J. G. Woolsey, he interposed a claim 
to the same. 

“Tt is further agreed that the date of the justice court 
judgments aforementioned (1361) is prior to the date of the 
title from Gay to Woolsey; and also that the title to said 
land levied on was, at the rendition of said judgments, and 
for several years subsequent thereto, in said Gay and in his 
possession, Gay selling to Woolsey on the — day of —, 187-. 

“Tt is insisted by the claimant that by the appeal from 
the justice to the superior court, and by the decision of 
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the superior court therein, there is no judgment in favor 
of the plaintiff against the defendant, Gay. 

“Tt is insisted by the plaintiff in 7. fu. that the appeal 
from the justice to the superior court was illegal and void, 
because the principal sum involved in each of said cases 
did not exceed fifty dollars, and that the verdict and judg- 
ment in said superior court is void for want of jurisdiction, 
and that the original judgments in the justice court are 
valid and subsisting.” 

After hearing the argument of counsel, the court de- 
cided that the fi. fa. of the plaintiff as to the defendant, 
Gay, was invalid, and that the levy on the land claimed be 
dismissed, whereupon the plaintiff in 7. fa. excepted. 

The only question urged on the argument here, was the 
validity of the appeal from the justice court to the supe- 
rior court. It was agreed that the principal and interest 
in each of the cases, when added together, amounted to 
more than fifty dollars. The constitution of 1868 declares 
that justices of the peace shall have jurisdiction in all civil 
cases where the principal sum claimed does not exceed one 
hundred dollars, but in cases where the sum claimed is more 
than fifty dollars, there may be an appeal to the superior 
court. In defining the jurisdiction, it is the principal sum 
claimed, but in defining the cases in which there may be an 
appeal to the superior court, it is where the sum claimed is 
more than fifty dollars, whether that sum is made up of 
principal and interest, or otherwise. The plaintiff in the 
case before us claimed the interest due on the fi. fas. as 
well as the principal, and, when added together, made the 
sum claimed more than fifty doilars, according to the letter 
of the constitution of 1868; and therefore the appeal in 
each of the cases from the justice court to the superior 
court was properly allowed. 

Let the judgment of the court below be affirmed. 
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CHANDLER vs. CHANDLER. 


. Whether the prevailing party intended a gift to his creditor, ora, 
payment by novation or substitution, is, after verdict, to be taken 
as he contended at the trial, and not as his adversary contended. 
A parol gift of an account on a third person is executory and revo- 
cable until the money or some part of it is paid; and notice to the 
debtor by account not to pay except to his own creditor, the donor, 
is a revocation. 

. An account which neither party considered due immediately, was 
due on demand, or on the expiration of a reasonable time, or at the 
time when the creditor understood it to be due, the debtor though a 
witness not testifying to a different understanding on his part. The 
statute of limitations does net run against an account until it is in 
fact due. 


Contracts. Gifts. Account. Payment. Statute of 
limitations. Before Judge Barrierr. Pike Superior 
Court. April Adjourned Term, 1878. 


In March, 1877, John Chandler brought complaint against 
W. H. Chandler on an account for $160.00, besides inter- 
est, alleging that there were ten legatees equally interested 
in his father’s estate ; that they sold a lot of land, the prop- 
erty of said estate, to defendant for $1,600.00, to one-tenth 
of which, $160.00, the plaintiff is entitled; that defendant 
agreed to pay to him said sum of $160.00 for his interest in 
the same, but has since refused to do so. 

The defendant pleaded as follows: 

1. The general issue. 2. The limitation of four years. 
3. That the money sued for is not due to the plaintiff, but 
is due, by agreement between the plaintiff, Mary Chandler 
and defendant, to the estate of the said Mary, deceased. 

The facts developed by the testimony are sufficiently 
stated in the opinion. 

The jury found for the plaintiff $160.00, with interest 
from December, 1874. 

The defendant moved for a new trial upon the following 
grounds : 
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1. Because the verdict is contrary to law, contrary to the 
charge of the court, and without evidence to support it. 

2. Because the verdict is contrary to the following charge: 
“If you believe from the evidence that more than four 
years had elapsed from the time the account sued for became 
due to the time of the filing the declaration in office, then 
this action is barred by the statute of limitations, and the 
plaintiff cannot recover, althongh you may believe the de- 
fendant owed the money sued for.” 

The motion was overruled, and defendant excepted. 


Honr & Tay or, for plaintiff in error. 
J. F. Reppina, for defendant. 


BLEcKLEY, Justice. 


1. Two brothers being by parol contract debtor and cred- 
itor, and the latter being (perhaps) debtor to a sister, the 
brothers arranged among themselves, the sister not being 
present, that what the debtor-brother owed to the creditor- 
brother should be paid to the sister. Whether the money 
was intended as a gift to the sister was not declared. It 
does not appear that the creditor and the sister ever had 
any conversation on the subject, or that she ever canceled, 
released or relinquished any claim upon him or entered any- 
thing to his credit. The debtor informed her that he was 
to make payment to her, promised to do so, and asked for 
indulgence, which she granted. Shedied. After her death 
the creditor brought suit against the debtor on the original 
contract. On the trial, the plaintiff testified that in direct- 
ing payment to be made to the sister, he intended only a gift 
to her; that he did not know that he owed her anything; 
and that after her death, the defendant reported to him that 
he had not paid her, whereupon, he instructed him to make 
payment to him, the plaintiff, and to no one else. The de- 
fendant testified that he paid certain physicians’ bills for the 
treatment of the sister, and that he defrayed some of her 
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funeral expenses. He admitted that he owed her on his 
own account more than these sums amounted to, but inti- 
mated that his advances were not upon that, but upon the 
claim now in controversy. The jury found for the plain- 
tiff. After a verdict in his favor, the plaintiff's testimony 
is to be the guide in deciding whether there was an extin- 
guishment of his right in whole or in part, either by substi- 
tution or by payment. There was no extinguishment by 
substitution, for only a gift to the sister was intended ; and 
if the sister was his creditor, she did not give, nor did he 
take, any credit on account of the transaction. The gift 
was by parol, and executory, and was therefore revocable 
so long as it remained unexecuted. The subsequent notice 
to the defendant to pay to the plaintiff was a :evccation of 
his authority to consummate the gift, if the authority was 
not already at an end by reason of the sister’s death. There 
was no extinguishinent by payment, for the defendant’s ad- 
mission that he had not paid is now to be taken as true, 
since the jury must have believed it, even if he is to be un- 
derstood as testifying differently at the trial. Moreover, 
payment was not pleaded, but the plea (itself sworn to) set 
up that the money sued for was due to the estate of the 
sister, not that it or any part of it had been paid. 

2. The debt arose and the action accrued thus: One of 
the tenants in common in a tract of land bought out his co- 
tenants, contracting with each severally to pay a specified 
sum for his undivided share. The purchase was made in the 
latter part of the year 1872, and his exclusive possession of 
the premises commenced in the following January. In 
March, 1877, the plaintiff below, one of the vendors, brought 
suit for the price at which hig share was sold. The statute 
of limitations of four years was pleaded. The plaintiff tes- 
tified at the trial that nothing was said respecting the time 
when the money was to be paid, but that his understanding 
was that half of it was to be paid in the fall of 1873, and 
the other half in the fall of 1874. He also testified that the 
defendant afterwards said to him that the purchase was not 
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a cash transaction. The defendant gave evidence in his 
own behalf, but did not deny that he had made this state- 
ment, nor suggest that the plaintiff’s understanding was in- 
correct, nor disclose what his own understanding was, nor 
testify to any time whatever as the one contemplated for 
the debt to mature. The court charged the jury in terms 
satisfactory to both parties. The evidence warranted a find- 
ing for the plaintiff, for it seems that neither party under- 
stood the debt to be payable immediately ; and if it was not, 
the jury, in view of all the circumstances, might have con- 
cluded that the plaintiff's understanding was known to and 
acquiesced in by the defendant, or if, otherwise, that the 
term of credit was left indefinite to await a demand, or the 
lapse of a reasonable time. Any of these theories would 
enable the jury to negative the plea of the statute, without 
doing violence to the evidence. 
Judgment aftirmed. 


SNOWDEN vs. GRICE. 


A note given for guano contained the following provision : ‘‘ It is ex- 
pressly understood and covenanted, that said Edward Snowden 
sells said commercial manure as to its quality and effect on crops, 
on the analysis of the inspector whose brand is on every sack, said 
inspector is hereby constituted and recognized as my agent, and I[ 
agree to be bound by his inspection as made and indicated by his 
brand on each and every sack ”: 

Held, that in a suit thereon the defendant was not estopped from 
proving by parol that the sack was not branded, and that the fertil- 


izer was worthless. 


Contracts. Estoppel. Evidence. Before Judge Bucn- 
anan. Campbell Superior Court. August Term, 1878. 


Reported in the decision. 


Georce Larnam, for plaintiff in error, cited Code, §§2714, 
1572, 2651; Jackson vs. Langstun & Crane (August term, 
1878); Cleghorn, Herring & Co. vs. Wiggers, same term. 
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No appearance for defendant. 


Warner, Chief Justice. 


Snowden sued the defendant in a justice court on the 
following note: 

‘*On or before the first day of November next, I promise to pay Ed- 
ward Snowden or order, seven 7; dollars, for one bag of commercial 
manure known as cotton compound ammoniated dissolved bone phos- 
phate. [Then follows the cotton option, etc.] It is expressly under- 
stood and covenanted, that said Edward Snowden sells said commercial 
manure as to its quality and effect on crops, on the analysis of the 
inspector whose brand is on every sack, said inspector is hereby con- 
stituted and recognized as my agent, and I agree to be bound by his 
inspection as made and indicated by his brand on each and every sack. 

(Signed) Q. C. Grice.” 

The justice gave judgment in favor of the defendant, on 
_ his evidence that there was no brand on the sack, and that 
said commercial manure was worthless. The plaintiff sued 
out a certiorard to the superior court, alleging as error 
therein, that the justice erred in allowing the parol evidence 
of the defendant at the trial, and in rendering judgment 
for the defendant. The court, upon hearing the certiorari, 
dismissed it and affirmed the judgment of the justice. 
Whereupon the plaintiff excepted. 

This case is distinguishable from that of Jackson vs. Lang- 
ston & Crane (decided at the August term, 1878, not yet 
reported) in this, that the sack containing the fertilizer sold 
by the plaintiff to the defendant was not actually branded 
as contemplated by the contract of the parties. The fair 
interpretation of the contract is that the plaintiff sold the 
fertilizer as to its quality and effect on crops, on the anal- 
ysis of the inspector whose brand was on every sack sold, 
and the defendant agreed to be bound by that analysis 
of the inspector when his brand was on the sack sold, 
but not otherwise. If the brand of the inspector was not 
on the sack of the fertilizer sold by the plaintiff, then it 
was not embraced within the terms of the contract, and 
the defendant was not estopped from proving that fact. 

Let the judgment of the court below be affirmed. 
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ALLEN vs. Youna. 


. Writings in evidence which are copied in the pleadings need not be 
set out or copied in the bill of exceptions. 

. The effect of accepting a special guaranty that a fertilizer is of a 
given analytical standard, with restriction of the seller’s liability 
accordingly, and excluding practical results, is to entitle the pur- 
chaser to a commodity corresponding chemically in all respects with 
the standard . The means of test may not be exclusively direct ; 
possibly there may be indirect means also; but actual production is 
neither, without evidence as to cultivation, season, soil, etc. 

. Parol evidence in conflict with the writing is not admissible, fraud 
of a nature to avoid the writing not appearing. 


Practice inthe Supreme Court. Sales. Warranty. Ev- 
idence. Before Judge Crawford. Talbot Superior Court. 
September Adjourned Term, 1878. 


Young brought complaint against Allen, in the statutory 
form, on two notes, payable to Pacific Guano Company, or 
bearer, one dated March 31, 1877, for $70.00, the other 
dated May 16, 1877, for $35.00, both due on October 15, 
after date, given for “ Pacific Guano.” The notes contain- 
ed this stipulation: “It is further agreed that I purchase 
the fertilizer for which this writing is given in settlement, 
entirely upon the basis of the analytical standard guaranteed 
by the company, and will in no event hold it responsible 
beyond such standard, nor in anywise for practical results.” 

The defendant pleaded the general issue, and failure of 
consideration, in this that the analytical standard guaranteed 
by the Pacific Guano Company, constituted a good and 
valuable fertilizer, whilst the article sold to him did not 
come up to such standard, failed to contain the same ingre- 
dients, and in the like quantities and proportions as in such 
standard, and was defective and worthless as a fertilizer. 

He also pleaded partial failure of consideration in this, 
that Jenkins, the agent selling the fertilizer, falsely repre- 
‘ sented it to be equal to and like the said standard, whilst 
it was only one-fifth the value of that. 
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The plaintiff introduced the notes sued on, and closed. 

The defendant introduced the admission of plaintiff that 
the two notes were given to him for “ Pacific Guano ;” that 
the Pacific Guano Company had issued its guaranteed analy- 
tical analysis, and warranted the article to come up to that 
standard ; that that analysis constituted a good fertilizer. 

The defendant introduced James Ailen, who testified that 
he was present when Jenkins, the agent of the Guano 
Company, sold to defendant the fertilizer for which the 
notes sued on were given. 

Defendant asked the witness what representations or 
warranty Jenkins made about the guano? To this ques- 
tion objection was made, which was sustained by the court, 
and defendant excepted. 

Defendant asked if Jenkins warranted or represented the 
guano to be good? A similar objection to this question 
was sustained, and defendant excepted. 

Defendant then asked if witness knew the crop on which 
defendant placed the guano, and the effect it had on its 
production? A similar objection to this question was sus- 
tained, and defendant again excepted. 

The jury found for the plaintiff. Error was assigned 
upon each of the above grounds of exception. 

When this case was called, counsel for defendant in error 
moved to dismiss it because the notes sued on and intro- 
duced in evidence were not embodied in the bill of excep- 
tions. It will be observed that no motion for a new trial 
was made. Hence there could be no brief of evidence in 
the record. The bill of exceptions recited that “the plain- 
tiff read in evidence the two promissory notes sued on, 
copies of each of which are attached to the plaintiff ’s decla- 
ration.” These copies, thus attached, were in the record. 

The court overruled the motion. 


Marton Bernvne; J. M. Matuews, for plaintiff in error, 
cited 49 Ga., 620; 53 Zb., 625. 


Wuus & Witus, by Z. D. Harrison, for defendant. 
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BiEcktey, Justice. 


1. In statutory complaint, the writings declared upon, 
copies thereof being annexed to the declaration, are a part 
of the pleadings, and must necessarily come to this court in 
the transcript of the record. As tothem, therefore, it is 
enough for the bill of exceptions to state that they were 
introduced in evidence. The writ of error will not be dis- 
missed because they are not again copied, or because their 
contents do not appear otherwise than from the copies in the 
pleadings. 10 Ga., 1, (3); 41 /d., 293. 

2. The notes given to the company for the price of the 
fertilizer having upon their face a stipulation that the fer- 
tilizer was purchased “entirely upon the basis of the ana- 
lytical standard guarantied by the company, and that I will 
in no event hold it responsible beyond such standard, nor 
in anywise for practical results,” the precise right of the 
purchaser was to receive an article containing the chemical 
and fertilizing properties enumerated in the guaranty, and 
these in the proportions and up to the degree of strength 
held out as a standard. The standard being analytical, the 
direct means of comparing with it the material received by 
the purchaser as a fertilizer, would be to analyze one or 
more samples of the material, either before the mass was 
used, or if afterwards, with proper preservation in suitable 
vessels'until the analysis was made. Test or comparison by 
indirect means might be practicable, too; but if so, the ef- 
fect on crops would seem to be excluded by the express 
agreement of the parties, that agreement being that the 
buyer would not hold the seller responsible “in any wise for 
practical results.” If, however, the effect on crops could 
be considered (in connection with the admission of the sell- 
er made at the trial, that a fertilizer coming up to the stan- 
dard would be a good fertilizer), the manner of cultivation— 
the accidents of season, the kind of soil, ete., would be ma- 
terial; and without some evidence as to these, the foundation 


for admitting testimony of actual production, with a view 
40 
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to disparaging the fertilizer, would not be laid. No such 
evidence was offered, or proposed to be offered. 

3. In giving his notes for the price, .the buyer having in 
writing accepted the limited guaranty, and stipulated not to 
exact anything beyond, parol evidence of other representa- 
tion or warranty is inadmissible, unless upon the ground of 
fraud ; and as to that ground, not only must the fraud be 
pleaded with due certainty, but it must be of a nature to 
excuse the buyer for having accepted the limited guaranty, 
instead of standing upon some other express warranty, or 
upon the general warranty implied in law. Parol evidence 
that the seller represented or warranted the article to be good, 
is entitled to no effect; for it is useless if it does not conflict 
with the written acceptance of limited guaranty, and inad- 
missible if it does. It should be observed that the defend- 
ant did not set out in any of his pleas, what ingredients the 
company’s analytical standard embraced, or in what propor- 
tions they were combined. Nor did any of the pleas set 
forth the actual ingredients contained by the fertilizer re- 
ceived, or even one of them. The very truth is, that the 
defendant endeavored to eseape the consequences of having 
accepted a limited warranty, without entering into particu- 
lars, and by a few vague and sweeping generalities. He 
should have furnished the court and jury by his pleadings 
and evidence, with the standard to which his contract re- 
ferred, and then should have shown wherein the commodity 
which was delivered to him varied from that standard, or 


fell below it. 
Judgment affirmed. 


Hart & Recker vs. Danret & Mars. 


1. Where pending suit against defendants in the city court, summons 
of garnishment was sued out and served on the garnishees, who an- 
swered that they were indebted $180.00; and subsequently thereto suit 
was brougt inthe justice court against the same defendants and 
the same parties were served with summons of garnishment in said 
justice court and judgment was first had against the defendants in 
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the justice court, and in answer to said summons of garnishment, 
the garnishees admitted the same indebtedness in that court, and 
under its order paid the judgments there rendered ; and when judg- 
ment was subsequently rendered in the city court the plaintiffs there 
moved to enter up judgment against the garnishees, and they 
amended their answer, setting up the fact of their payment of the 
older judgments in the justice court, under an order of that court: 

Held, that the garnishees were protected in their payment of the senior 
justice court judgments to the extent of those payments. 

2. Where prior to the service of the summons of garnishment on the 
garnishees in the justice court, an order was served on them from 
the defendants in execution to pay the plaintiffs in the city court 
their claim of $154.00 out of the $180.00 which the garnishees owed 
said defendants, and it was claimed that, on that ground and for 
that reason, the plaintiffs in the city court were entitled to judgment 
against said garnishees: 

Held, that as creditors of the defendants in fi. fa, seeking to have 
judgment against the garnishees on the ground of the indebtedness 
by the garnishees to those defendants, the said plaintiffs in the city 
court were not entitled to such judgment, whatever might be their 
legal rights on a suit for said fund or a claim entered therefor upon 
the title acquired by said order. 


Garnishment. Contracts. Before Judge Crark. City 
Court of Atlanta. June Term, 1878. 


Reported in the opinion. 


Jno. D. Cunnineuam; Gro. C. Spann, for plaintiffs in 
error. 


Canpier & THompson, for defendants. 


JACKSON, Justice. 


1. The plaintiffs sued Brooks & Co. in the city court and 
garnisheed Daniel & Marzh therein; subsequently, other 
creditors sued Brooks & Co. in the justice court, and gar- 
nisheed Daniel & Marsh in that court. Daniel & Marsh 
answered in both courts the amount of their indebtedness 
to Brooks & Co. Judgments were rendered against Brooks 
& Co. first in the justice court, and also against the gar- 
nishees, and, under the order of that court, the judgments 
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therein rendered were paid by the garnishees. When judg- 
ment was afterwards rendered in the city court against 
Brooks & Co., a motion was made to enter judgment 
against the garnishees there too, to which they replied that 
they had paid part of what they owed Brooks & Co. to 
vider judgments against them, rendered in a justice court, 
by order of that court, and set up an amended answer to 
that eftect. The city court held the payment to the older 
justice court judgments good, and the question is, is that 
decision law? We think it is. Section 3545 of our Code 
declares that “all money raised by process of garnishment 
under this Code shail be paid over to the creditors of the 
defendant according to the priorities now established by 
law—the expenses of the moving creditor being first paid 
pro rata by the judgment creditors receiving the benefit of 
his diligence.” So that if the whole fund had been in the 
city court for distribution, that court would have ordered 
the fund distributed just as it was distributed to these older 
justice court 77. fus. first, and the only question would have 
been as to what expenses of the creditors moving in that 
court ought to be paid by those creditors who got the money, 
and thereby received the benefit of the diligence of the 
moving creditors. 

It can make no difference that the garnishees paid it by 
order of another court, if it was paid where the city court 
would have directed it paid. So that the only question 
would be as to expenses ; but that is not made in the bill of 
exceptions and the record in this case. Even if it had been 
made, it is questionable, to say the least, whether under the 
facts of this case expenses would have been allowed to 
Hall & Ruckel; because the justice court judgment credit- 
ors received no benefit from their diligence, but sued and 
garnisheed themselves in another court having jurisdiction 
of their cases. But the point about expenses is not made 
and need not be considered. 

The main point ciearly made in the record is ruled sub- 
stantially in Mendleson vs. Pardue, 57 Ga., 202. The only 
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difference is that there the fund was distributed by one 
court ; here it was disposed of by two courts, the one ratify- 
ing and affirming, however, what the other had cone. So 
that the Code and the judgment of this court both settle 
the law of this point in accordance with the judgment of 
the court below. 

%. But it seems that the defendant had ordered the gar- 
nishees to pay the money over to Hall & Ruckel, and it is 
argued that this order binds the garnishees, and makes 
them responsible in the city court by this proceeding against 
them in that court. We cannot see how they can be 
reached under this order inthis way. Possibly if the order 
reached the garnishees before they had been garnisheed in 
the justice court, and they did not pay the money at once, 
and thereby the plaintiffs were injured, they might recover 
in an action for such injury; bet after garnishment was 
served upon these garnishees by process from any court 
having jurisdiction, the defendants had no longer control 
of the debts due them, and any order of theirs could not 
affect the rights of creditors. 

The judgment of the city court must therefore be 
aftirmed. 


Judgment affirmed. 


Purnizy, surviving partner, vs. CLARK. 
[This case was argued at the last term and decision reserved. } 


. As an absolute deed, though made as security for a debt, passes title, 
a judgment subsequently rendered against the grantor has no lien 
upon the land that can be enforced by levy and sale until the title 
has become revested by redemption. 

. If, however, the conveyance is fraudulent, it will pass no titles as 
against creditors. 

. The recording or not recording of the deed, is irrelevant except upon 
the question of fraud. 


Deeds. Mortgage. Judgments. Registry. Levy and 
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sale. Before Judge Hatt. Newton Superior Court. March 
Term, 1878. 


Phinizy & Co., filed their bill against Clark, who resisted 
by answer, and at the trial the evidence made, in brief, the 
following case: 

On April 17, 1874, Henderson being indebted to con- 
plainants for borrowed money, to secure the debt, conveyed 
to them Ly absolute deed an undivided half interest in a 
certain tract of land situated in the town of Covington. 
The deed was not duly recorded within one year from its 
date, nor until September 9, 1576. Harris had held the 
other half interest, and Henderson had purchased the same 
from Harris, giving his note (dated June 4, 1873), for the 
purchase money, and taking bond for title. This note not 
being met at maturity, suit was instituted thereon, and judg- 
ment rendered against Henderson at the September term, 
1875. Execution was issued, a deed from Harris to Hen- 
derson tiled, and a levy made upon the whole land. At the 
sale made under this levy, public notice was given to bid- 
ders, of complainants’ title, and the defendant became the 
purchaser. He took and held possession of the whole, and 
claimed as sole owner. There were improvements upon the 
property of considerable value, and constituting the chief 
value of the premises. The defendant, without notice to 
complainants, removed them, or they were removed by par- 
ties to whom he sold them, he retaining the land. The 
complainants, by their bill, prayed that the defendant be 
required to account to them for one-half of the value of the 
buildings removed, and that partition of the land be had by 
means of a sale. 

Pending the litigation one of the complainants died, and 
and the case proceeded in the name of the survivor. The 
jury found for the defendant. The complainant moved for 
a new trial upon the following grounds: 

Ist. Because the court erred in permitting the defendant 
to show by parol that the deed from Henderson to the com- 
plainants was given to secure a debt, was intended as a mort- 
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gage, and not as an absolute conveyance. Upon this ground 
the court remarks that the testimony disclosed that Hender- 
son remained in possession after the execution of the instru- 
ment, exercising the same rights of ownership over the 
property as before. 

2. Because the court erred in charging the jury, that if 
it was the intention of the parties that the paper from Hen- 
derson to the complainants should not be a deed, and _ pass 
title until the debt was paid, but simply a security for the 
debt, then it was a mortgage. 

3. Because the court erred in charging as follows: “ Al- 
though you may believe the paper a deed, still, if it was in- 
tended to pass the title until the debt from Henderson to 
complainants was paid, and not intended to be an uncondi- 
tional deed, the law in reference to a failure to record a 
mortgage should apply to a failure to record this paper. If 
a mortgage is not recorded within the time prescribed by 
statute, the lien is postponed to all judgment liens obtained 
against the property mortgaged; and if the property be 
sold under such judgment, the purchaser gets a title unin- 
cumbered by the mortgage, although he, the purchaser, 
may, at the time of his purchase, have notice of the mort- 
gage.” 

4. Because the court erred in charging that if the paper 
was a mortgage, the jury must find for the defendant. 

The motion was overruled and complainant excepted. 


J. J. Froyp, for plaintiff in error. 
Crark & Pace, for defendant. 
BLeEcktey, Justice. 


1. A copy of the deed from Henderson to the complainants 
is inthe record. The deed purports on its face to have been 
made for and in consideration of five hundred and ninety- 
two dollars and fifty-seven cents in hand paid, and it con- 
veys the premises, absolutely, forever, with full warranty 
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of title. There is no defeasance in or out of the deed ; and 
the evidence shows that no bond for titles or other stipula- 
tion for a re-conveyance was taken by Henderson from the 
complainants. So far as appears, there was not even a ver- 
bal agreement to reconvey. The real object of the convey- 
ance, as appears by the parol testimony, was to secure a debt 
for borrowed money, which is still unpaid. That this form 
of security is valid, and when free from fraud or other in- 
firmity, will be upheld, is now as well settled by the author- 
ity of this court as any rule of law can be. See Braswell 
vs. Suber, 61 Ga., 398, and several previous cases. Such 
security isnot a mere lien, but title, subject to be divested 
by payment of the secured debt. The debtor himself may 
redeem, or his creditors may redeem, but until redemption, 
the legal title is out of the debtor and in the creditor. This 
being so, how is it possible for a judgment rendered against 
the debtor subsequent to the conveyance, to have a direct 
legal lien upon the premises which can be enforced before 
redemption, by levy and sale? Doubtless, after redemption 
the lien of such a judgment would relate back so as to bind 
the land from the date of the judgment ; at least, there would 
seem to be no insuperable difficulty in the way of such a 
result. But for a court to hold that a mere legal lien could 
attach and be enforced whilst the whole legal title was out- 
standing and unredeemed, would be preposterous. That 
the parties to the deed intended the legal title to pass is 
manifest from the deed itself, and the parol evidence indi- 
cates no intention to the contrary. What it does is to ex- 
plain the consideration, and show the real object for which 
the deed was made, and that object, so far as we can per- 
ceive from the evidence, was a worthy and upright one; 
namely, to secure an honest debt. 

2. Certainly, the conveyance is open to attack for fraud, 
and for that purpose parol testimony as well as any other 
competent evidence is admissible. A fraudulent convey- 
ance cannot stand against creditors, whether made to secure 
a debt or not. The conveyance must be pure—it must be 
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made bona fide, and with no purpose known to or suspected 
by the creditor to hamper and entangle the property as against 
other creditors for the sake of hindering or delaying them. 
If made partly to secure a debt, and partly to hinder, delay 
or in any way defraud other creditors, and the creditor 
taking the deed has knowledge of this latter intention, or 
grounds for reasonable suspicion, no title will pass as against 
the other creditors. The morality of this species of con- 
veyance must be as high as that of any other, but need 
not be higher. A conveyance to secure must be in all re- 
spects as clean and clear as a conveyance for permanent 
ownership. The possible zndzcia of fraud are so numerous 
that no court could pretend to anticipate and catalogue 
them. It is enough that we rule there must be no fraud 
which would vitiate any conveyance under any section of 
the Code, or any part of the common law in force here, and 
that no material badge of fraud must be left unexplained. 
It should be observed that there is no evidence in the record 
that Henderson was insolvent. 

3. The delay to record the deed has no relevancy, except 
upon the question of fraud. The consequence of not re- 
cording a deed within a year from its date, is not to defeat 
the conveyance as against subsequent judgment creditors, 
but as against subsequent vendees from the maker of the 
deed, if they purchase without notice. And as this convey- 
ance was an absolute deed, and not a mortgage within the 
sense of the recording statutes, it could only have been re- 
corded as a deed, and the recording of it as a mortgage was 
impossible. Gibson vs. Hough, 60 Ga., 588. The presid- 
ing judge erred in not granting a new trial. 

Judgment reversed. 


ARNOLD et al. vs. ARNOLD ef al. 


1. A court of ordinary to which application is made for a grant of ad- 
ministration, is the proper tribuna] to determine the question of its 
own jurisdiction. If the decedent died testate instead of intestate; 
or if, being a non-resident of the state, he Jeft no assets within the 
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county where the application is pending, the presumption is, that 
jurisdiction will be declined, and that no administration will be 
granted. A court of equity, therefore, will not, on either of these 
grounds, or on both of them, restrain the applicant from bringing 
on for a hearing in the court of ordinary, a caveat which has been 
filed to his application, though the complainants in the bill have, 
since that proceeding was commenced, prupounded for probate, in 
another county where there are assets, an alleged last will and testa- 
ment disposing of the decedent’s whole estate, in which paper they 
are named as legatees. 

. Where a non-resident intestate left assets in two counties of this 
state, administration can be granted in either, and the ordinary first 
commencing the exercise of jurisdiction will retain it. So the will 
of a non-resident may be proved here in any county in which there 
are assets. Uebts by simple contract are bona notadilia in the county 
where the debtors reside. Sharesin the capital stock of a railroad 
corporation are bona notabilia in the county where the stock-books 
are kept, transfers made, and dividends paid. 

. Under the statute of Arkansas which inhibits the exclusion of a 
child by will unless the child is mentioned therein by name, a gen- 
eral mention of children as a class, without stating the number of 
them, is not the mention of any of them by name, nor the equiva- 
lent thereof. But this infirmity of the will is no ground for deny- 
ing probate. 

. A paper, signed, sealed and delivered, and attested by two wit- 
nesses, in which the maker declares that, by reason of his.love and 
affection for certain of his children (naming them), he has this day 
transferred to them, in their own right, 152 shares of stock in a cer- 
tain railroad corporation, and 52 shares in another (describing par- 
ticularly the certificates by which the shares are held); and that 
said stock is fully and completely transferred to said children; and 
that it is his intention that the shares shall be divided among them, 
seven equal parts to be made, and the oldest son to draw and be 
entitled to two of the parts, which two parts are hereby set apart 
to him, and the remaining five parts to be equally drawn, part and 
parcel alike, by the other five children; but reserving to himself the 
right and privilege of drawing the dividend on all of said shares 
during his natural life, and to use and control the same, but imme- 
diately on his death this transfer is to take effect, and the transfer 
and delivery so intended to be perfected and completed; and consti- 
tuting and appointing, for the purpose of carrying out this transfer 
in good faith, and that the same may be done according to his in- 
tentions and desires, his friend (naming him) his attorney in fact 
to transfer said shares of stock to said children, on the books of the 
companies, to all intents and purposes as fully and legally as if 
done by himself in person; and declaring his desire and hope that 
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this matter may be completely and fully effected as above set forth, 
by his said attorney in fact, and to do all other things to put said 
children in possession of said shares, is testamentary in its character, 
and was without operation in the life-time of the maker. For this 
reason, no injunction is necessary to restrain the so-called attorney 
in fact from prosecuting a mandamus to enforce it as a deed. 


Injunction. Wills. Jurisdiction. Ordinary, Person- 
alty. Deeds. Before Judge Lesrer. Fulton County. At 
Chambers. January 4, 1879. 


Martha Arnold and her children, with the exception of 
Frank J. Arnold, filed their bill against Hugh M. Arnold, 
said Frank, and others, making, in substance, the following 
case : 

On May 11,1870, in the county of Fulton, James Arnold, 
then a resident and citizen of Georgia, executed a will be- 
queathing all his property, a part of which was certain rail- 
road stock, to a trustee in trust for the use of complainants 
and the said Frank, the estate to the children being one in 
fee simple, and that to the mother being a right to main- 
tenance and support on certain conditions. Martha was 
formerly testator’s slave, and the other complainants and 
said Frank were children which she bore to him. (In this 
will, which was attached as an exhibit, the only reference to 
the legitimate children of the testator, was as follows: “All 
my white, legitimate children have heretofore received from 
me what I deem to be a sufficiency of my property for their 
comfort, and therefore are to, have no interest in this prop- 
erty or any other I may have at the time of my death, it 
being my main intention to provide for the support of the 
children of Martha Arnold mentioned in this wili, which 
said children are recognized as my children ; and I feel it 
my duty to make the provision hereby made by this will.’’) 

Afterwards testator sold the plantation mentioned in the 
will and removed to, and became a resident citizen of, the 
state of Arksansas. In that state he died, on the 15th day 
August, 1876. In May, 1876, he executed an instrument 
which is as follows: 
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‘*SraTe of ARKANSAS—County of Logan: 


“TI, James Arnold, a citizen of county and state aforesaid, for the 
love and affection which I have and entertain for the following named 
persons, being my own children, to-wit: Frank J. Arnold, Woodson 
H. Arnold, Elizabeth M. C. Arnold, Jones N. Arnold, James E. Arnold, 
and Park E. Arnold, there being six children, I have this day transferred 
to them, in their own right, 152 shares in the capital stock of the Atlanta 
and West Point Railroad Company, in the state of Georgia, and which 
is fully set out and described in the certificate of said company, issued 
to said James Arnold on the 3d day of December, 1867, No. 305, and 
signed by John P. King as President, and William P. Orme as secre- 
tary, of said company, said shares being of one hundred dollars each 
paid into said company; also, 52 shares of the stock of the Georgia 
Railroad and Banking Company, in the state of Georgia, which is also 
definitely described in the certificate issued to said James Arnold, No. 
3389, by John P. King as president, and I. Milligan as cashier of said 
company. Said 52 shares of said last described stock is also fully and 
completely transferred to my children above described; but it is my 
intention that all of said shares shall be divided among my said chil- 
dren as follows: the same to be divided into seven equal parts, and my 
oldest son of the above described children shall draw and be entitled 
to two parts of the whole, and said two parts are hereby set 
apart to him, the said Frank J. Arnold, and the remaining five divis- 
ions to be equally drawn, part and parcel, alike by my other five chil- 
dren, as above described, to-wit: Jones N. Arnold, Elizabeth M. C. 
Arnold, Woodson H. Arnold, James E. Arnold, and Park E. Arnold, 
the last named five children to be equal, or, in other words, said Frank 
J. Arnold to draw out and own two parts of said shares, and the re- 
mainder of said children to draw and own one part of said shares each. 

But I, the said James Arnold, reserve the right and privilege of draw- 
ing the dividend on all of said shares during my natural life, and to use 
and control the same, but immediately on my death this transfer is to 
take effect, and the transfer and delivery so intended to be perfected 
and completed; and for the purpose of carrying out this transfer in 
good faith, and that the same may be done according to my intentions 
and desires, I hereby appoint and constitute my esteemed and dear 
friend, W. J. Houston, of Fulton county, my legal and duly appointed 
attorney in fact to carry out the transfer according to the spirit and 
intention of this instrument, by transferring said shares of stock in said 
companies to the said described children on the books of said company> 
to all intents and purposes as fully and legally as if done by myself in 
person; and it is my desire and hope that this matter may be com- 
pletely and fully effected, fully as above set forth by my said attorney 
in fact, and to do all other things to put my said children, as above 
described, in possession of said shares. 
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In testimony whereof I have hereto set my hand and seal, this 25th 
day of May, 1876. 

[Signed] JAMES ARNOLD. 

‘* Signed, sealed and executed in our presence, and acknowledged 
this 2uth day of May, 1876. 

M. M. Beavers, 
P. H. Rice, 
Witnesses. 

Complainants have petitioned the ordinary of Fulton 
county for the probate of the will of 1870. Houston, of 
DeKalb connty, Georgia, the person named in the above 
instrument, has applied for a mandamus against the railroad 
companies to compel the transfer of the stock to the 
grantees therein mentioned. In September, 1876, Hugh 
M. Arnold applied for letters of administration in Coweta 
county, alleging that there were assets in that county, and 
that James Arnold died intestate. Frank J. Arnold filed a 
caveat against the application on the grounds that there 
were no assets in that county, and that there was a will. 
The issue was carried by consent to the superior court, in 
which it isnow pending. Hugh M. Arnold procured tem- 
porary letters, and is seeking to obtain the dividends due 
on the stock. The principal office of the Atlanta and West 
Point Railroad Company is in Fulton county, and these 
assets are in that county, if James Arnold owned the stock 
at his death. It is doubtful whether the aforesaid paper is 
a deed ora will. If it is a deed, there are no assets in the 
state, or if there are any they are not worth disputing 
about; if it is a will, then there are such assets, to-wit: 
the railroad stock. Complainants are not parties to the 
proceeding in Coweta, and do not desire to be. The pro- 
ceeding in Fulton to prove the will is the only one in which 
the rights of all parties can be settled. An injunction is 
prayed for to restrain Houston’s and Hugh M. Arnold’s 
applications until the proceedings in Fulton are ended ; 
also, to restrain the collection and the payment of dividends. 
The petition to the ordinary of Fulton county is exhibited. 
It was made by complainants and Frank Arnold. It shows 
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that all of the heirs-at-law of James Arnold,.who are citi- 
zens of Georgia, reside in Coweta county; that James Ar- 
nold at his death had in his possession, and was the owner 
of, the stock mentioned in the will, that the principal office 
of the West Point Railroad Company is in the city of At- 
lanta, in the county of Fulton, so that there are assets of 
said estate in said county. 

The bill was demurred to on the grounds that there was 
a remedy at law, there was no equity in the bill, it was 
multifarious, and that as jurisdiction had already attached 
in Coweta, the ordinary of Fulton had none. 

Hugh M. Arnold answered, in substance, as follows: The 
paper of 1870 is not the last will and testament of Jas. Arnold. 
As to the execution of the paper he knows nothing. Jas. 
Arnold sold the plantation, moved to Arkansas, and died 
asalleged. He knows nothing as to the execution of the in- 
strument of May, 1876. He does not, know, but has been so 
informed, that the petition to the ordinary of Fulton county 
has been filed. Has no knowledge of the Houston application, 

_but if it has been done, Houston is acting at the instance of 
complainants, and for no other purpose than to accomplish 
a transfer of jurisdiction. Defendant applied for letters 
as charged, and it is true that there were, and are, assets in 
Coweta county, consisting of a note on Park M. Arnold for 
$9,000.00, one on N.C. Bridges for $150.00, and other notes 
amounting to $1,000.00. Frank Arnold filed a caveat as 
charged. He brought the original paper which he alleged 
to be the last will into court, and to that defendant filed a 
caveat, a copy of which is attached to the answer. The 
issues thus formed are now pending in Coweta superior 
court. Defendant denies that he is trying to obtain the 
dividends on the stock. He is not seeking them, and does 
not desire the possession of them until his right shall have 
been established by law. The principal office of the At- 
lanta and West Point Railroad Company is in Fulton 
county. The antagonism of interest between Frank Ar- 
nold and the others is only apparent. Frank is acting for 
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them all in Coweta. Complainants may be made parties 
in Coweta. Several of the heirs-at-law reside in Coweta, 
and none of them are in Fulton. 

Affidavit of Redwine; 

When James Arnold left for Arkansas I was constituted his agent 
to look after certain of his affairs here. I was such agent at his death. 
I then held, and now hold, in Coweta county, certain property of his. 
It now belongs to his estate. 

The caveat of Hugh M. Arnold to the will in Coweta 
was introduced. It attacks the will on the grounds of in- 
capacity, fraud, undue influence, ete. 

The demurrer and application for injunction were sub- 
mitted together, and the chancellor ordered an injunction 
restraining the proceeding in Coweta until final judgment 
on the attempted probate in Fulton, and also restraining 
Hugh from collecting dividends, and as the paper of May 
25, 1876, was believed to be a deed, the injunction as to 
Houston was denied. 

Complainants excepted as to this denial, and defendants 
to the granting of an injunction. 


Davis & Brewster; Joan S. Biesy ; Hopxms & Gienn, 
for plaintiffs in error, argued that ordinary of Coweta county 
had jurisdiction of the grant of administration, Code, §§333, 
334, 2487, 2502; 27 Ga., 75. No provision of our law for 
proving foreign will, Code, §§2421, 2450, 2614, 2433-8. 
If there was, will of 1870 was void as to legitimate children, 
Code, §2237; 3 Ga., 432. By statute of Arkansas, de- 
ceased died intestate as to unnamed children, 23 Ark., 
569. Shares are distinct from capital stock, and holders 
can enjoy nothing but dividends, 8 Ga., 486; 40 Z6., 103 ; 
Ang. & Ames on Corp., $557; 5 Otto, 687; 6 d., 196. 
Shares are to be transferred according to our law, 3 How., 
483; Code, §§1496, 2626 ; acts of 1847, p. 180, §$7, 8; acts 
of 1851-2, p. 125. Instrument executed in May, 1876, 
created no present estate, Code, §2395; 2 Ga.,32; 20 Ib., 
707; 10 Zb., 508; 51 7b. 240. It was not delivered, 5 
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Code, §$2557—2560 ; 53 Ga., 532; 55 Zb., 369. Houston 
an interloper, the administrator proper person to collect, 39 
Ga., 565; 50 Tb., 265. 

McCay & Triepe; Canpier & Tuomson, for defendants, 
cited 8 Ga., 236; 12 7b., 61; Code, $334; 1 Williams on 
Ex., 333, 361; 4 M. & W., 91; 1 Bradford, 69 ; 2 7d., 281; 
1 El. & El., 287; 7 7b. 361; 1 Plowden, 275—281; 1 
English, 114; 1 Ark., 83; 3 G@a., 46,569; 13 76., 515; 
29 Jh., 677; 55 Jb., 56; 56 Lb. 573; 4 Lb., 83; 1 Field 
on Corp., 110, 131, 134. 


Buiecktey, Justice. 


This contest, though opening asa mere skirmish at one | 
of the outposts of equity, has drawn into it all the forces 
of both combatants, and proved a general engagement, with 
results well nigh if not quite decisive of the whole substance 
of the controversy. Some of the parties to the bill stand 


indifferent, and others are apparently separated from their 
friends and mingle with their enemies, but it is obvious 
that the real dispute is between the illegitimate children of 
James Arnold, deceased, together with their mother, on one 
side, and his legitimate children, who are his heirs-at-law, 
on the other. The property for which they contend is cer- 
tain shares of railroad stock, with the dividends payable 
thereon. The alleged right of the illegitimate children is 
based, first, upon a will made in 1870, and, secondly, upon 
an instrument in the general form of a deed made in 1876. 
In each of these documents an attempt is made to dispose 
of the stock in behalf of the illegitimates, though the de- 
tails of disposition in the one are different from those in the 
other. The mother, also, was designed to participate, in a 
limited and contingent way, in the benefits of the former, 
but is not named as a beneficiary under the latter. Arnold, 
the father, after making the will, removed to Arkansas, and 
died domiciliated in that state, having in the meantime exe- 
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cuted the instrument of 1876. After his death, and prior 
to the filing of the present bill, three several proceedings 
were commenced here: first, his legitimate son, Hugh M. 
applied to the court of ordinary of Coweta county for letters 
of administration, to which application a caveat was filed by 
Frank, one of the illegitimates, and the issue was appealed 
by consent to the superior court, the ordinary granting tem- 
porary letters to the applicant; secondly, the illegitimates 
and their mother propounded the will of 1870 to the court 
of ordinary of Fulton county for probate in solemn form 3 
and, thirdly, Houston, the friend and attorney in fact named 
in the instrument of 1876, petitioned the superior court of 
Fulton county for a mandamus to compel the railroad com- 
panies to make the transfer of the stock upon their books 
according to the terms of that instrument. While these 
matters were all pending this bill was tiled. The injune- 
tion for which it prays is restricted in the time of its ope- 
ration to the rendition of the judgment on the application 
in Fulton to probate the will. The prayer is, that until 
that time Hugh M. and Frank be restrained from proceed- 
ing to try the issue pending in Coweta; that Hugh M.’be 
restrained from collecting, and the railroad companies from. 
paying to him, any dividends on the stock ; and that Hous- 
ton be restrained from proceeding with his petition for a 
mandamus. The chancellor granted the injunction as 
prayed for touching the first two of these objects, and de- 
nied it as to the last. 

1. Ought a trial of the issue in Coweta to. be deferred! 
or delayed by injunction? Wethink not. The application. 
in that county for letters of administration went upon the 
ground that James Arnold died intestate, and that he left 
assets in that county to be administered. These questions 
are both covered by the caveat; and the caveator and the 
applicant are at issue uponthem. The complainants in this 
bill can become parties to that issue if they please to do so. 
They and all the world besides have been cited to appear 

41 
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and show cause against the application for letters of ad- 
ministration. The court of ordinary of Coweta county, or 
the superior court on appeal, is perfectly competent to de- 
cide whether the deceased died intestate, and also whether 
he left assets in Coweta. There need be no anticipation of 
a mistaken or of an erroneous decision upon either question. 
If perchance, error should be committed, there is an easy 
corrective by means, ultimately, of a writ of error to this 
court. The courts in Coweta are of equal rank with those 
in Fulton, and for their own purposes can determine whether 
there is a will or not. They need not await the result of 
proceedings in Fulton to ascertain that fact. And on the 
question of assets in Coweta, the judgment yet to be ren- 
dered in Fulton will throw no light whatever. It ought to 
be presumed that there will be no usurpation of jurisdiction. 
If there was testacy instead of intestacy, the application in 
Coweta will not be granted, nor will it be granted it no 
assets were left in that county. Thus, no injunction is 
needed to prevent an improper termination of the proceed- 
ing which is pending on appeal in Coweta. With respect 
to the collection of dividends by authority of the temporary 
letters of administration, no danger to the fund if it should 
reach the hands of the temporary administrator is apparent. 
If the temporary letters are valid, bond and security were 
given when the letters issued, and the money from dividends 
will fall within this protection. If, on the contrary, the 
letters are invalid, so that the sureties on the bond are not 
bound, the railroad companies will pay at their peril. There 
is no insolvency shown in any quarter, nor any well grounded 
apprehension for the ultimate safety of the dividends, 

2. The application for letters was made in Coweta before 
the will was offered for probate in Fulton, and temporary 
letters were granted. Should it turn out that the so-called 
will is not in fact the will of James Arnold, but that he died 
intestate, and also that he left assets in both Coweta and 
Fulton, the ordinary first commencing the exercise of juris- 
diction would retain it. ‘The ordinary can grant adminis- 
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tration upon no person’s estate who was not a resident of 
the county where the application is made at the time of his 
death ; or, being a non-resident of the state, has property in 
said county, or a bona fide cause of action against some 
person therein. When such non-resident deceased persons 
have such property or such cause ‘of action in more than 
one county, such letters may be granted in either county, 
and the ordinary first granting them acquires exclusive 
jurisdiction.” Code, §§333, 334, and see section 2502. It 
is not improbable that the grant of temporary letters pend- 
ing an application for permanent letters, would be a suffi- 
cient “ first granting” to localize the jurisdiction, and render 
it exclusive, if there proved to be an intestacy, and no want 
of assets in the county. There is no express provision of 
the Code for admitting foreign wills to probate within this 
state. The result is, that the common law on that subject 
is in force, so far as it can be applied, as to which, see 1 
Williams on Executors, 226, et seg. The fact that for some 
purposes the Code dispenses with probate here after pro- 
bate has been had in the state of the testator’s domicil (sec- 
tions 2433, 2450), does not hinder probate here before it 
has taken place at the domicil, nor even afterwards. The 
express permission to proceed on the foreign probate in the 
given cases, is not the laying down of an exclusive, but of a 
cumulative remedy. We think the will of a citizen of 
another state may still be probated in this state at the elec- 
tion of those having an interest, or an apparent interest, 
under it. In what county ought it to be propounded? In 
any county where there are assets—bona notabilia. Sections 
333 and 334 of the Code, recited above, may be taken as 
a guide, following their reason and spirit. Substituting 
counties for ecclesiastical divisons and subdivisions, these 
sections are not substantially different from the common law. 
Debts by simple contract are bona notadilia in the county 
where the debtors reside ; and shares in the capital stock of 
a corporation are bona notabilia in the county where the 
stock-books are kept, transfers made, and dividends paid. 1 
Williams on Executors, 192, e¢ seg. 
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3. Though the will was executed in Georgia, and whilst 
the testator was a citizen and resident of this state, it is, so 
far as its dispositions of personalty are concerned, to be 
governed by the laws of Arkansas, the state of the testator’s 
domicil and citizenship at the time of his death. There is 
a statute of Arkansas which inhibits the exclusion of a 
child by will unless the child is mentioned in the will by 
name. Arnold had several legitimate children, and the 
will which we are considering makes no mention of them, 
except to designate them as a class, not even specifying the 
number so as to show that he had them all in mind, and 
that none of them were overlooked or forgotten. This 
general designation of children is neither the naming of 
them, which the statute requires, nor the equivalent of 
such naming; it complies with neither the letter nor the 
spirit of the statute. We think, therefore, that if the will 
shall be probated, and that if the legitimate children do not 
voluntarily yield to its provisions, they will take precisely 
the same as if the testator had died intestate. But this con- 
sequence does not stand in the way of admitting the will 
to probate. The factwm of the will is not canceled by the 
possible failure of some or all of its dispositions. After 
their father’s will has been established, the children may 
not complain. They may not then insist on their legal 
rights, and if they do not, there will be no impediment to 
the execution of the will as it is written. See the Arkansas 
cases cited in the briefs of counsel. 

4. The instrument of 1876 is testamentary in its nature, 
and not a deed. Its character is determined by the time 
when it was designed by the maker to take effect, and that 
time is expressly declared in the instrument itself. The 
following language is decisive: ‘“ But immediately on his 
death this transfer is to take effect, and the transfer and de- 
livery so intended to be perfected and completed.” The 
friend designated as attorney in fact had nothing to do so 
long as his principal lived. The words just quoted qualify 
and explain the preceding recitals in the instrument, that 
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“he has this day transferred,” and that “ said stock is fully 
and completely transferred.” The purpose was to make as 
full and complete a transfer as he could, consistently with 
postponing the actual and effective passing of the title until 
his death. He wanted to retain the stock in his own name, 
and for his own use while he lived, and then for his illegit- 
imate children to have it through a regular transfer, to be 
made by his friend, Houston, on the books of the two 
companies. There is nv substantial difference between such 
a scheme and the ordinary bequestsina will. In either case, 
the owner of the property holds on until death shakes him 
loose, and he appoints beforehand who is to succeed him. We 
entirely agree with the chancellor in the opinion that there 
should be no injunction to restrain Houston from proceeding 
with his petition for a mandamus to coerce the railroad com- 
panies to transfer the stock on their books, but our reason is 
precisely the opposite of that which he has assigned. He 
thought the instrument of 1876, a deed; we think it a will; 
he thought Houston should be allowed to proceed because 
entitled to prevail; we think his proceeding will be harmless 
because he is not entitled to prevail. No injunction is 
needed to retard a case which is utterly empty, and which 
a trial, whether had soon or late, must annihilate. The 
judgment refusing to enjoin Houston is affirmed; that en- 
joining the parties to the issue pending in Coweta, and en- 
joining the temporary administrator from collecting, and 
the corporations from paying dividends, is reversed. 


Dosson vs. Dickson, administrator. 


. The plaintiff in an action upon a negotiable instrument barred on 
its face by the statute of limitations, is not a competent witness to 
prove acts or admissions of the maker, which came to the plaintiff's 
knowledge whilst he was disinterested, tending, with the aid of 
written evidence, to establish a new promise alleged to have been 
made to the payee, the maker being now dead, and the action being 
against his administrator. 

. The creditor is not the agent of the debtor in entering acredit upon 
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the evidence of debt—certainly not without express authority in 
writing; and where the authority was sufficiently definite to create 
the agency, it would be sufficient to raise a new promise as to the 
balance, whether the credit was entered or not. 

3. Letters or other detached writings which do not describe the debt 
so that it may be identified with reasonable certainty, are not of 
themselves enough to connect the new promise which they express 
or imply with the particular debt declared upon. 


Witness. Statute of limitations. New promise. Evi- 
dence. Before Judge Hatt. Newton Superior Court. 
September Term, 1878. 


On August 27, 1877, Dobson brought complaint against 
Dickson as administrator of David Dickson, deceased, on 
a note under seal, dated February 18, 1848, payable one 
day after date, to Josiah Dickson, or bearer, for $8,788.75. 
On the note were credits as follows: December 2, 1848, 
$60.00 ; January 18, 1850, $40.43 ; April 18, 1860, $100.00 ; 
May 6, 1860, $460.00; July 23, 1869, $1,000.00; May 
1, 1870, $3.80; May 1, 1871, $500.00. The defendant 


pleaded the general issue, the statute of limitations, and 
especially the bar of the statute of March 16, 1869. 

The plaintiff introduced in evidence the note sued on, 
two letters from defendant’s intestate, one to the son of 
Josiah Dickson, the payee, and one to the plaintiff ; also a 
portion of a letter to said payee, as follows: 


(Letter No. 1.) 
** OXFORD, Ga., February 24, 1872. 

‘‘DearR NEPHEW: Yours informing me of the sad news of the 
death of my brother is received. I had learned that he was in bad 
health for the last three or four years. I am very sorry that I am una- 
ble to do anything for the family. For the last two years I have lost 
money—am not so well off as I was two years ago. Whenever I was 
able to do anything for brother I have done so. But having lost my 
energy from feebleness and old age, I have despaired of ever making 
anything of consequence. I now have a house to live in, and about 
thirty-tive acres of land and a little stock, and I am owing a few hun- 
dred dollars for that. 

‘‘ After the close of the war the legislature passed a law allowing 
every family to have a house to live in and some little land and stock 
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not subject to pay debts, and in 1870 the legislature passed a law that 
all debts that were created before the war were null and void unless 
they were sued on during the year 1870. I lost some by that law, as 
I did not sue on «Jl the debts due me, thinking the parties would pay 
me without suit, but as I cannot now bring suit against them, they 
will not pay me.” 
(Letter No. 2.) 
‘*OxForD, Ga., March 16, 1871. 

““G. W. Dosson, Esq. : 

‘*T shipped to Messrs. Fallows & Co., Camden, Arkansas, care Wm. 
M. Pinckard, New Orleans, 1 box cotton seed, 13 bushels, for you, 
which you will receive in good time. When received pay brother $5.00 
for them.” 


(Letter No. 3.—Being only a portion of a letter without date.) 


‘for bring suit. I only regret that you are mistaken with regard to 
your own interest, and hoping you may give the subject matter your 
most serious and philosophical reflection and act accordingly, I leave 
the subject with you. As I feel a deep interest for your prosperity, I 
would like to know how you came out with the Savannah claims. 
‘“*P.§S. Mr. Clark is not willing to give that attention to the busi- 
ness of Phillips, Graves & Co. which it ought to have. It has already 
been too much neglected. I was thinking a few days ago that I had 
nearly paid Reese and McHenry, and would soon get such a start as to 
begin to help you, but if you continue the suit against me I will de- 
spair of ever being able to pay you anything. What I make is for you, 
after paying off Phillips, Graves & Co., which you are entitled toa 
large portion of, and if I make anything and die before I pay it over 
to you, you will get it, as I could not will it to my children, even if I 
were base enough to do so. I have been so drained to keep those 
claims from going against you that I have not had a fair chance to 
make anything for you. I see that you have entirely mistaken my 
character, which is very unfortunate for yourself, for if I do not do 
something for you I think you are too far gone ever to do anything for 
yourself, as you have lost the means of doing much.” (This letter 
was folded in the old style, without an envelope, sealed with a wafer, 
and address: ‘‘ Mr. Josiah Dickson, Lafayettee, Chambers Cty., Ark.”) 


The plaintiff offered also his answers to certain interroga- 
tories, to the following effect: Was living with Josiah Dick- 
son, in 1866, in Columbia county, Arkansas, and received 
the note sued on from him to take with witness to Georgia, 
to make a collection thereon. Did not see Josiah Dickson, 
but wrote to him concerning the matter from LaGrange. 
He wrote to witness that he had been so badly torn up by 
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the war, he had nothing to pay with; also, to tell his broth- 
er that he would help him as soon as he was able to do any- 
thing for him. When witness returned from Georgia he 
handed the note to Josiah Dickson and read him the letter. 

The fourth credit on the note was placed thereon thus: 
Witness paid to Josiah Dickson $260.00 being the proceeds 
of cotton seed whieh he had sold for David Dickson, and 
which the latter directed should be credited on the note. 
This was done in July, 1869. At the same time William 
C. Dickson handed to his father Josiah, a draft which he 
brought from Mississippi. Witness received a letter from 
the said David authorizing these two amounts to be paid to 
the said Josiah, and to be credited on the note. 

Does not remember whether the credit of $1000.00 was 
entered by the said Josiah or the said William C., but is 
certain that it was by one or the other. This credit witness 
knows was made by authority of the said David. The 
credit of $3.50 witness paid to the said Josiah by direction 
of the said David, as a credit on said note. Has seen let- 
ters from the said David to the said Josiah in which he 
acknowledged the indebtedness, in one of which he said 
about this: “My brother, I cannot pay you the full 
amount of that note at one time. After taking care of my 
family and supporting them, I will pay you all that I can 
spare.” This letter was written in 1868, and was turned over 
with other letters that I had from David Dickson to Cook & 
Parks, attorneys of this place, over two years ago, and by 
them witness has been informed that they forwarded the 
same, together with the note sued on, toone A. L. Mitchell, 
an attorney in the state of Georgia. Has not since seen 
said letters, and knows not where they are. Witness pur- 
chased the note at the administrator’s sale of the personal 
assets of the estate of the said Josiah. All of the credits 
were then on the note. 

To these answers it was objected that they were inad- 
missible because David Dickson was dead. The objection 
was sustained, and the answers excluded. 
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Plaintiff closed and the defendant introduced no evidence. 
Under the charge of the court the jury returned a verdict 
for the defendant. The plaintiff moved for a new trial 
upon the following grounds, to-wit : 

1. Because the court erred in rejecting the deposition of 
plaintiff upon the ground above stated. 

2. Because the court erred in charging as follows: “Ifa 
credit was entered upon the note between the 16th of March, 
1869, and January 1, 1870, by David Dickson, or by some 
one (except the holder of the note) authorized by him, then 
the act of 1869 did not apply to this note. The holder of 
the note cannot be the agent of the debtor to make the 
entry of credit.” 

3. Because the verdict was contrary to law and evidence. 

The motion was overruled and the plaintiff excepted. 


A. B. Sms; E. F. Epwaxps, for plaintiff in error. 


Capers Dickson, for defendant in error, cited, on bar of 


statute, Code, $2915; 49 Ga., 441; 50 7b.,382; 54 76, 
591; 55 Zb., 35, 56, 85, 187, 264. On rejection of deposi- 
tion, Code, $§3767, 3831, 3854; 38 @a., 103. 


BLECKLEY, Justice. 


1. There was no material fact in the rejected testimony 
of the plaintiff (whose interrogatories were excluded on the 
ground that the other party was dead) except as to what 
the deceased had done, or spoken, or written. Was the 
plaintiff competent to prove these things I t issaid that be- 
cause his information was acquired before he purchased the 
note and while he was wholly disinterested, he was compe- 
tent—that a subsequent interest, and his being a party to 
the suit, would not disqualify him. Surely this position is 
not tenable. If a person voluntarily destroys his compe- 
tency as a witness, he himself cannot complain. But in 
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fact the plaintiff has the very same competency now which 
he had before. His original competency was not to testify 
for himself against a dead man’s estate, but for another, and 
he can still testify for others. He has no less competency 
now to testify in his own behalf than he had in the begin- 
ning. The death of his adversary has affected him just as 
such a casualty affects everybody else who comes as a 
creditor to coerce payment by an administrator. Code, 
$3854. 

2. The note on its face was barred by the act of 1869. 
Of this there can be no doubt. Was there a new promise 
after June Ist, 1865? This depends on whether any 
credit later than that date was in the handwriting of the 
debtor, and if not, whether a promise to pay this identical 
note can be found in, or inferred from, his letters, or any 
of them. The note, with the credits thereon, and the let- 
ters, were all the evidence before the jury, the plaintiff's 
evidence by interrogatories having been ruled out. Grant 
that the plaintiff was competent to prove handwriting, still 
he did not do it. He could go no further than to say that 
the entry of a certain credit was either by the debtor, or by 
the payee with his authority. Here he was on ground to 
which his competency as a witness did not extend ; but had 
it been otherwise, there is no proof that there was any au- 
thority in writing, and if it were only in parol, it would be 
insufficient ; for a credit entered by the payee under that 
kind of authority would be exposed to all the evils which 
the statute intended to remedy by requiring new promises 
to be in writing. Code, §2934. If the creditor could 
be the debtor’s agent to raise a new promise by entering a 
credit, his authority would have to be in writing; and if 
in writing, and sufficiently definite as to the debt, etc., the 
authority itself would amount to a new promise, whether 
the credit was entered in pursuance of it or not. Ham- 
mond’s adm’r. vs. Carter & Shelton, this term. 

3. The jury, doubtless, scrutinized the letters, and as their 
verdict shows, they did not gather any new promise from 
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them which could be identified as referring to this debt. 
The letters do not specify any particular debt whatever, 
and they seem to us too vague and indefinite in that respect 
to warrant a recovery on the antiquated demand. 55 Ga., 
264. When the suit was brought the note had been due 
more than twenty-nine years, and the general statute of lim- 
itations, to say nothing of the act of 1869, gave but twenty 
years for suit on such an instrument. 
Judgment affirmed. 


Jounston et al. vs. Tot Mayor anp Counor, or tHE Crty 
oF Maoon. 


1. The limitation in the charter of the City of Macon and the amend- 
ments thereto, to the power to tax real and personal property in said 
city, does not affect the right of the city authorities to tax business 
therein, and to exact a license tax orfeetherefor. The distinction 
between a tax on property, and a tax on business which may employ 
a part of that property in its industry, is well defined in this state, 
and is not an open question in this court. 

. When a tax on the business of merchandise is measured by the 
amount of goods sold by the merchant—that is by the gross value of 
his sales—the principle of uniformity applicable to all subjects of 
taxation by the constitution of 1877, demands that the tax should 
be ad valorem, and therefore the ordinance of the City of Macon, 
which requires each dealer in general merchandise, whose sales shall 
exceed $200,000 00 to pay a business tax of $300 00, and each dealer 
whose sales are between $100,000.00 and $200,000.00 to pay $200.00, 
and each dealer whose sales range from $75,000.00 to $100,000.00 
to pay $150.00, etc, etc., is not a uniform tax in the true intent 
and meaning of the constitution of 1877, because a dealer who sold 
$199,000.00 worth of goods would pay but $200.00 tax, while his 
neighbor selling but $1,000.00 more would pay $300.00 tax. Each 
should pay in proportion to the goods sold, if the dealers be classi- 
fied, not as wholesale and retail dealers, or by some other classifica- 
tion as distinct as that, having reference alone to the character of 
business, but as dealers whose quantum of sales is the guide to clas- 
sification. Wherever values directly or indirectly are taxed, the 
spirit of the constitution of 1877, requires the levy to be ad valorem, 
and this too is the spirit of exact justice. 

3. A tax on the business of drayage, scaled according to the number 
of drays employed and according to the capacity of the drays, 
whether one or two horse, is uniform, and whether the drays be 
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employed in general business or be confined to the business of their 
owners und their customers in and about transporting goods to and 
from their stores, the legality of the tax is not affected. The wear 
and tear upon streets and bridges is as great in the one as in the 
other case—and the consequent expense to the city of this business 
is equal. 

. A tax on a private wagon, for private use and not employed in any 
haulivg business for others, is a tax on property, and if assessed and 
paid once as property, it cannot be taxed again. 

. The mayor and council having the power delegated to them by the 
general assembly to tax, cannot delegate it to the mayor alone, and 
so much of the ordinances as so delegates this power is void. 

. Whilst the state cannot grant to a municipal corporation power to 
tax that which it cannot itself tax, yet it may grant the power over 
any of its own subjects of taxation; and the municipal authorities 
may tax under the grant whether the state see fit to exercise the 
power on its own account or not. 

. The city may commute the requisition on the people to work the 
streets by a commutation street tax of three dollars, and such com- 
mutation tax does not conflict with the constitution of 1877 in its 
provisions in respect to poll taxes. 

The purposes for which these taxes are levied seem lawful, and the 
general system of taxation and amount of money to be raised thereby 
appear proper in view of the obligations of the city; in such cases, 
courts should be slow to stop the wheels of municipal government, 
and throw its affairs into anarchy. Whilst, therefore, we are con- 
strained to reverse the judgment of the chancellor in so far us it up 

holds the ordinances taxing dealers in general merchandise, as they 
now stand, and the ordinances conferring on the mayor the power 
to tax, and the specific tax on private wagons, yet his judgment in 
the main was right and we leave it to his discretion to pass such 
order in the premises as will enable the city to modify those ordi- 
nances and collect its taxes in accordance with the views above 
noted. 


Tax. Municipal corporations. Constitutional law. Roads 
and bridges. Before Judge Simmons. Bibb County. At 
Chambers, February 22, 1879. 


Johnston and some forty-five others, representing a vari- 
ety of occupations and trades in the city of Macon, filed 
their bill against the mayor, etc., to enjoin the collection of 
certain taxes, alleged to be illegal, which were assessed by 
the tax ordinance of 1879. The principal assessments com- 
plained of were the following: 
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Under the head of “license and specific tax,” occurred 
the following : 


For each and every one-horse wagon, one-horse dray, or one- 
horse express wagon, hauling in the city 

For each two horse ditto 

For cach and every wagon with two or more horses, used for 
hauling brick, lumber, or any other article for the owner’s 
private use, or in the city 

For same, with one horse 

For butchers’ and bakers’ wagons, etc., used for delivery, with 
ONG ROPER 656555. cahecssurens 

With two horses 

Transient traders * * * * shall pay a tax to be fixed by the 
mayor in such cases. 

So also of agents, canvassers, etc. 

Each telegraph company 

Wholesale and retail dealers in general merchandise, whose 
sales shall exceed $200,000.00, shall pay a business tax of . 300 00 

Where sales are not less than $100,000.00, and not over $200,- 


Where sales are $75,000.00, and not over $100,000,00 


(And similarly of smaller sales. Then followed various 
specitic taxes fixed according to occupations, a dog tax, and 
a reference to the mayor of theatrical licenses. Those 
given above are sufticient to illustrate the principles in- 
volved.) 

Under the head of “revenue,” were the following : 

A commutation street tax of $3.00, to be discharged in money or 
by labor on the streets, at the choice of the tax-payer. 


A tax of $1.00 per head on the sale of every horse or mule made by 
drovers or traders. 

Power is conferred on the mayor to tax itinerant traders, etc. 

A tax of of 1 per cent. on realty and personalty, levied for extraor- 
dinary purposes 


Complainants’ bill alleged the following points of ille- 
gality in these taxes: 

That said city council has no power, under their charter, 
to assess such taxes; and if they ever had it, subsequent 
legislation has repealed it. 

That the power given by the state to municipal bodies to 
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tax must conform to those subjects and classes of taxation 
which are taxed by the state itself. 

That these business taxes violate the provisions of the 
constitution of 1877 as to ad valorem taxation. 

That the tax levied is not for police purposes, or for regu- 
lation merely, but to raise revenue, and therefore void 
that it is discriminating, prohibitory and unjust. 

That a road tax of three dollars on each person is therein 
imposed, which is nothing more than a poll tax of $3.00, 
and therefore void. 

That said ordinance makes no appropriation of the taxes 
to be collected under it, not stating to what uscs the same 
shall be applied. 

That the law authorizes the city to levy only one-half of 
one per cent. for ordinary expenses of government, and 
this percentage cannot be increased except for extraordi- 
nary expenses (in which case the limit is one per cent.), and 
then the specific purposes to which this increase is to be 
applied must be distinctly stated ; and also that said council 
has levied an ad valorem tax of one per cent. on all prop- 
erty in the city, which is the maximum allowed them, and 
has increased this by specific taxes virtually on the same 
property. 

Complainants showed various amounts which had been 
assessed against them, in some cases including an ad valorem 
tax, a business tax, and a tax on wagons, all against the same 
person. They also alleged that some of them had been 
summoned before the mayor’s court to show cause why they 
should not be fined for non-payment of these assessments. 

The prayer of the bill was for injunction, general relief, 
and subpceena. 

Defendants demurred and answered. The answer was, 
in brief, as follows: 

Defendants alleged the passage of the ordinance, but al- 
leged that they would have to meet, during the year 1879, 
$73,000.00 of bonds and interest accruing (extraordinary 
expenses); that the whole property in the city was not more 
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than $7,300,000.00, so that a tax of one per cent. on said prop- 
erty would barely pay the extraordinary expenses, and that 
the business tax, tax on trades, callings and licenses, were 
imposed to meet all the other expenses of government. 
Also, that no other ad valorem tax had been laid except that 
of one per cent., which was specially set apart for the object 
above stated. 

That the city could not be governed, policed and taken 
care of as to health, ete., without these taxes; that the law 
authorizes them, and that some of the complainants, in past 
years, had been members of the city council, and assisted in 
similar assessments. 

That the system of grading the licenses according to the 
amount of business was the only just and proper way of 
conforining to the constitutional requirements as to uniform 
taxation. 

Exception was taken in the answer to the joining of some 
of the parties complainant in the bill, on the ground that 
they were not interested. 

The chancellor refused the injunction, and complainants 
excepted. 


WarrrLe & Wurrtte; Lyon & GresuaM, for plaintiffs in 
error. 


Bacon & Ruruerrorp; Hitt & Harris; S. W. Jemison; 
Lanier & Anperson, for defendants. 


JACKSON, Justice. 


1. The main question in this case is whether the city of 
Macon, having already taxed the property of people doing 
business, within its limits, can also under the charter tax the 
business of those people? The limitation in the charter is 
that no tax shall be levied on real and personal property 
over one per cent. on its value ; does that limitation apply 
to business and the capital therein employed? We are of 
the opinion that it does not. There is more or less of capi- 
tal in every sort of business. Professional men have books, 
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furniture, instruments, etc., ete., employed about their busi- 
ness, yet nobody contends that because a tax is paid on this 
property their business also cannot be taxed. A tax on 
property is one thing; a tax on business is a different 
thing. This distinetion is clearly drawn in the books, and 
by our court. Indeed the question is not an open one with 
us. It was settled in the case of Zhe Uity of Macon vs. 
The First National Bank of Macon, 59 Ga., 648. There 
we held against the city, that it could not tax the business of 
that bank becanse it was or might be a fiscal agent of the 
federal government, though it might tax its property, and 
the shares of its stockholders. 

So in another case of this same city vs. The Macon Sav- 
ings Bank, 60 Ga, 133, we held that the city might tax 
the business of that bank, though it had already taxed its 
capital as property, which is precisely the point here. 

In the first case it could not tax the business of the Na- 
tional Bank because it was chartered by Congress, and the 
government of the United States used its business for 
their fiscal operations or could use it, and any interfer- 
ence by state taxation might, if allowed at all, amount 
to prohibition—by making the tax so high as to be prohibi- 
tory. In the last case, the bank was a state institution, the 
creature of its will, and its business could be taxed unless 
there was some provisions in its charter which prohibited 
the tax; and citing the charter, or grant of power to tax 
in the city, from acts of 1871-2, par. 14, we held that it cov- 
ered “any profession, trade or calling, or business of any 
nature whatever.” Indeed, such is the language of the 
grant itself. The limitation of one per cent. on property 
taxation was then considered in that case, and then deter- 
mined. See, also, cited by plaintiff in error, 42 Ga., 596; 
49 Ga., 135; 50 Ga., 530; 52 Ga., 251; 53 Ga., 410, 616; 
54 Ga., 645; 55 Ga., 678. Cooly on Tax., 384, 389. Bur- 
roughs on Tax., 146, 147, 152, 154, 390. 

Nor do we think that the subsequent acts amendatory 
of this power to tax, granted by the act of 1871 before 
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cited, affect the question. Those provisions are found in 
the acts of 1874, pp. 110 and 196. They make still a limi- 
tation on the power to tax property, not business; and the 
distinction is a clear and settled one. 

2. Whilst, therefore, we think the city may tax the busi- 
ness of the merchant, just as the bueiness of the carpenter 
or blacksmith, or drayman or druggist, or doctor or lawyer, 
all of whom employ more or less of capital, we are of opin- 
ion that the merchants should either be classified by some 
clear distinction in business other than the amount or value 
of the business, such as wholesale or retail, dry goods or 
groceries, or if the tax be scaled according to the amount 
of business or value of sales, then such tax should be ad 
valorem. Such is the scheme and spirit of the constitution 
of 1877, and wherever any taxing power acting under that 
instrument essays to levy a tax in reference to values, it 
should levy ad valorem. The truth is, this is the only just 
mode. Otherwise, as indicated in the second head-note to 
this opinion, a dealer in general merchandise might pay 
under the tax levied, $100.00 on $1,000.00 of goods sold, 
whilst others paid but $10.00 onthesame sum. We think, 
therefore, that the clause which levies a tax of $300.00 on 
dealers who sell over $200,000.00, and $200.00 on dealers 
between $100,000.00 and $200,000.00, etc., ete., ete., is 
against the spirit of the constitution of 1877, and might re- 
sult in great inequality and injustice. See constitution of 
1877, article VII, section LI. 

It is true that the clause cited in words applies to prop- 
erty, but in sense and spirit we think it covers a business 
tax sealed by the amount or value of the business trans- 
acted. 

3. The tax on drays proportioned or scaled by the num- 
ber of horses—as one horse or two horse drays—we sustain 
as legal. The business is taxable whether the drays merely 
do the business of certain stores and their customers, or a 
general business. The wear and tear upon streets, bridges, 
etc., is as great in the one as in the other ease. 

42 
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4. But a tax on a private wagon for private use, not em- 
ployed in any business of the owner, is not a tax on busi- 
ness but on property, and cannot be more than one per 
cent., and if taxed that much as property, it cannot be taxed 
again. 

5. The mayor and council cannot delegate to the mayor 
the power to tax-—* delegatus non potest delegare.” 

6. Of course the state cannot grant power to another 
which itself does not possess; therefore, it cannot confer on 
a municipal corporation the right to tax anything which it 
may not have the power to tax itself. Still the corporation 
may tax and the state not tax; because the legislature does 
not see fit to tax certain subjects of taxation, which it has 
the right to tax, it does not follow that a city, on which it 
has the conferred the power to tax those same subjects, is 
barred from exercising the power, because the state did not 
exercise it. Burroughs on Tax, 385, 387. 

7. There is nothing in the objection to the commutation 
street tax of three dollars in lieu of working the streets. 
It is not a poll tax and therefore not obnoxious to the con- 
stitution. Cooley on Tax., p. 12. ' 

8. On the whole, we consider the judgment of the chan- 
cellor in the main correct; but so far as it upholds the 
ordinances taxing dealers in merchandise as they now stand, 
and the power of the mayor to tax under his delegated 
authority from council, and the specific tax on private 
wagons, we must reverse it. 

It is a very delicate and dangerous thing to stop the 
wheels of government, either state or municipal; it tends 
to throw things into confusion and anarchy ; and courts 
are slow tointerfere. But the taxing power isa great power, 
and should be as sparingly exercised as possible. Much 
must be left to the discretion of those elected by the peo- 
ple to levy taxes. The ballot-box will ordinarily furnish a 
remedy before great harm is done in cases of abuse. From 
the record in this case it does not seem that more tax is im- 
posed than is necessary to pay the debts falling due and to 
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carry on the city government during the present year; and 

after as careful a consideration as it was in our power to 

give the case, we arrive at the conclusions above indicated, 

and leave it to the chancellor to enfore them by such orders 

and directions as may be necessary to carry them into effect. 
Judgment reversed with instructions. 


Bringes vs. Banks. 


Where a claim case was tried involving two levies under different 
ji. fas. in favor of the same plaintiff, and the court, on an agreed 
statement of facts, held one of the fi. fas. operative against the 
property claimed, and the other not, and the claimant tendered a 
bill of exceptions alleging error in the decision as to the former 
fi. fa., which bill of exceptions was duly signed and certified; and 
then, upon the page next after the judge’s certificate, the plaintiff 
excepted to the decision as to the other fi. fa., and prayed ‘‘ that the 
same may be certified as required by law, that the errors complained 
of may be corrected,” but no certificate by the judge was added, 
and nothing appeared to show that the judge ever saw the plaintiff's 
exceptions, or knew that they were taken, the plaintiff’s so-called 
bill of exceptions cannot be considered in the supreme court, but 
the review by this court will be confined to the rulings excepted 
to by the claimant. And, on the call of the case, if the claimant 
(the true and only plaintiff in error) declines to proceed for the pur- 
pose of obtaining a reversal, and at the same time declines to with- 
draw the writ of error, the court will dismiss it. 


Practice in the Supreme Court. Cross-bill of excep- 
tions. February Term, 1878. 


Report unnecessary. 


Sprer & Srewart; J. E. Sratrines; H. C. Prepress, fo 
plaintiff in error. 


R. T. Dorsry; Ferret & Lonatey, for defendant. 
BLEckLEy, Justice. 


The facts on which the rulings of the court are based 
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are sufficiently indicated in the head-note. There is but 
one writ of error, and that does not embrace or cover the 
exceptions superadded by the plaintiff in 7. fa. That the 
judge ever saw these exceptions, or knew that they were, 
or would be, appended to his certificate, does not appear, 
and is not to be presuwed. What the bill of exceptions 
proper sets forth might be quite enough to enable this 
court to deal with the errors alleged by the claimant, and 
at the same time be altogether insufficient for an adju- 
dication upon those of which the plaintiff in ff. fa. com- 
plains. Both parties may join in a writ of error, but when 
they do so, the judge’s certificate should show, if not ex- 
pressly, at least by its relative position on the paper, that 
it applies to each set of errors assigned. The claimant’s 
counsel standing mute as it were, declining either to with- 
draw the writ of error or to proceed for a reversal, the writ 
of error is dismissed, and both parties are out of court. 
Dismissed. 


GiraRDEY ¢é¢ al. vs. Bressman et al. 


1. The discretion of the presiding judge in granting a new trial on the 
ground that the verdict of the jury is contrary to the decided weight 
of the testimony, will not be controlled unless the facts make it 
manifest that such discretion was abused; and where the whole 
equity of the case of plaintiff in error depends on the establishment 
by parol proof of a trust deed said to have been executed fifteen 
years before the trial of the case, and a will and power of attorney 
in writing executed about the time the trust deed sought to be set 
up, is alleged to have been made, appear wholly inconsistent with 
the idea that such a deed ever was made, and there is no evidence 
in writing of any act of the defendant as trustee, except a single re- 
ceipt for rent of one piece of the trust property, and where there is 
newly discovered evidence tending to show that such receipt was 
not genuine, and that a newspaper had been found since the trial 
containing a publication also apparently inconsistent with the deed 
made by authority of the maker of the trust deed in respect to the 
agency of the trustee, and where this is the first grant of a new trial 
in the cause, and its genera] appearance and the circumstances sur- 
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rounding it seem to this court to justify, if not to demand, another 
investigation : 

Held, that in such a case the discretion of the presiding judge was not 
abused. 

2 Where, during a regular term of the court, both parties appeared be. 
fore the judge and argued a motion for a new trial whilst the court 
was in recess, and the judge wrote out his decision and therein or- 
dered the same to be entered on the minutes as of this term, and it 
was so entered but under a wrong date; 

Held, that the decision is to be considered as one made in term, and 
that the error in the date of the entry is matter for correction of the 
minutes, and not cause for reversal of the judgment. 

. Where a motion is made in term for a new trial and continued from 
time to time by order of court, the same may be amended at any 
time before final disposition. 


New trial. Practice in the Superior Court. Amend- 
ments. Before Judge Grsson. Richmond Superior Court. 
October Term, 1878. 


Mrs. Girardey and her children, filed their bill against 
Bessman e al., to enjoin the sale of certain realty under 
a mortgage from Girardey to Moore, and for other purposes. 
The merits of the case depended upon setting up a certain 
trust deed from Girardey to Bessman, as trustee of com- 
plainants, which was alleged to have been lost. The injunc- 
tion was refused, and the property sold ; complainants then 
proceeded for the proceeds of the trust property. The evi- 
dence as to the principal facts was very conflicting; this 
conflict is sufficiently set out in the opinion. The jury 
found a verdict setting up the deed and finding for com- 
plainants, $18,000.00. Defendants moved for a new trial on 
various grounds. The original rule nist granted at the 
same term as the trial, the April term, 1877, called on 
complainants to show cause on the second Monday in June 
next, whether it be in term time or vacation * *  pro- 
vided that if said motion be heard in vacation, every right 
is reserved to either party, as if heard in term time, with 
liberty of exception. At the next (October) term an order 
was taken “that the order taken at the last term of this 
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court be extended so as to authorize decision in vacation, 
or at any special term of this court prior to the next term, 
and if heard in vacation is to be on ten days notice,” ete. 
The next regular term met on the third Monday in April, 
1878. On June 27, 1878, no hearing having been had, an 
order was taken, allowing further time, and that the case 
be heard at any time in vacation on ten day’s notice. On 
October 19, 1878, an order was passed reciting that notice 
having been given by counsel, and all parties consenting, 
the case should be heard October 25. The fall term of 
court met October 21st, continued until October 24, ad- 
journed to October 26th, continued regularly from then 
until November 16th, adjourned to December 2d, met on 
that day and adjourned to December 16th, when it again 
met. The hearing took place according to order on Octo- 
ber 25th. The judge’s decision on the motion was dated 
December 6th ; it is marked, filed December 7th, 1878 ; but 
appears as entered on the minutes, December 2d, 1878. At 
the hearing, counsel for complainants moved to dismiss the 
motion, among other reasons, because the motion for new 
trial was not entered on the minutes or records of said court 
at the first term, nor ever had been. 

The motion to dismiss was overruled. Counsel for de- 
fendants moved to amend their motion for new trial; the 
amendment was allowed. The motion for new trial was 
then granted, and complainants excepted. 


Hoox & Wess; Frank H. Mitte, for plaintiffs in error, 
cited, as to decision in vacation, 60 G@a., 123 ; Code, §249. 
On amendment, Code, §3503. 


Barnes & Cummina; M. P. Carrott, for defendants, 
cited, on time of decision, 30 Ga., 249. 


Jackson, Justice. 


1. In this case the presiding judge granted a new trial, put- 
ting the grant mainly, if not solely, on the ground that the 
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verdict was not sufficiently sustained by the evidence, and 
that the entire cause and the interests of justice demanded a 
new trial. 

The equity of the complainants, who recovered $18, 
000.00 from the defendant by the verdict, depends upon the 
proof and establishment by parol of a trust deed said to 
have been made by Girardey to Bessman, and accepted 
by Bessman, in the year 1861, on the eve of Girardey’s 
departure to Pensacola in the late war. Two witnesses 
swear that they attested the deed—that it was a deed 
and not a will—that Bessman signed it also, after the 
words “I accept the trust”—and they detail the place 
and exact date where it was executed, going into minute 
particulars in regard thereto. One or two other persons 
corroborate what they say in part at least. 

On the other hand, it appears that this deed stripped Gi- 
rardey of every iota of his property, and that on the very 
next day he made a will disposing of all his property—al- 
leging that he was about to leave for the army, and in that 
view had made it ; and that he made Bessman one of the 
executors of this will. This will is in writing, and there is 
no doubt about its execution at all. It is strange that on 
the 11th of April, 1861, he gave by a trust deed all his 
property to his wife and children, and on the next day 
made a will by which he gave it to the same persons at his 
death, and made the same man one of the executors of the 
will. 

It also appears that he made a power of attorney to Mrs. 
Girardey on the 12th day of April to attend to his business 
during his absence, which seems inconsistent with the deed 
of trust to Bessman on the 11th of the same month. 

It is also strange that Bessman should have accepted the 
trust under a deed which stripped Girardey of all his prop- 
erty when Girardey owed him $6,000.00, if that debt was 
owing in 1861; and if he loaned the money afterwards, 
it seems equally strange that he should have done so when 
he knew that Girardey had given away all his property. 
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Men are not apt to accept trusts which deprive them of all 
hope of recovering $6,000.00 loaned, or of lending $6,000.00 
to one whom they know has not a cent of property. 

These circumstances are strong; and coupled with the 
newly-discovered testimony which shows that a newspaper 
has been found, of date April 14, 1861, containing a pub- 
lication by Girardey that Bessman had kindly consented to 
be his agent in his absence, and that the only scrap of writ- 
ten testimony fixing trusteeship upon Bessman—to-wit : the 
receipt of house-rent from Cook—is assailed by cireumstan- 
ces affecting its genuineness, and suspicion of fraud impated 
to the complainants in its discovery at Cook’s residence, we 
think that they are strong enough to authorize the judge 
to grant the new trial—at least to authorize us to say that 
he did not thereby abuse the discretion given him by law. 

In the language of Judge Burcktey in another case, “ the 
general countenance of the case” does not look as fair as it 
might, and a thorough investigation de novo may clear up 
what seems now to be very dark and suspicious. 

We are satisfied that the ends of justice will be more sat- 
isfactorily reached by such an investigation, and decline to 
interfere with the judgment. 

If any errors were committed by the court in the trial of 
the case, they will, it is presumed, be corrected on the new 
trial. None appear to us clearly shown in this record. 

2. In regard to the assignment of error in respect to the 
renditiun of the judgment granting the new trial in vaca- 
tion, or during the recess of the court, but before the final 
adjournment of the term, and the mistake of the clerk in 
entering the judgment on the minutes on the wrong day— 
a day before it had been written— we are of the opinion that 
the entry is matter to be corrected at any time, and that, 
under the facts of this case and the various orders taken from 
time to time, the judge might well have felt authorized to act 
in vacation, perhaps even after the final adjournment ; but 
that in this case, the term not being adjourned finally, but 
the court merely adjourned for recess for a few days to re- 
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sume business again for the same term, the judginent may 
be considered, for all practical and substantial ends, to have 
been rendered in term. And in that view we sustain the 
ruling of the court. 

3. A motion for new trial, when made in term and con- 
tinued from time to time, as this has been, under divers or- 
ders, all looking to a hearing on the merits, and continued 
part of the time on account of sickness of counsel on one 
side and part on account of death of counsel on the other 
side, may be amended at any time until disposed of finally. 
Indeed, such is the general rule. 

In this case we are clear, as both parties were fully heard 
on the motion, and it has been tried and argued on its merits, 
that it ought to have been decided on its merits, and not 
disposed of on any merely technical grounds; and agreeing 
with the presiding judge that truth will be more clearly 
brought to light and the ends of justice promoted by an- 
other trial, we affirm his judgment awarding it. 

Judgment affirmed. 


ALLEN et al. vs. Frost. 
(Jackson, J. was providentially prevented from presiding in this case.) 


1. Writings in evidence which are free from all manner of ambiguity 
are to be construed by the court, and their legal character and 
effect determined as matter of law. 

. An absolute deed, made in 1873, by husband and wife, conveying 
land in fee simple on a valuable consideration purporting to be paid, 
passed the legal title, though really made as security for a debt, and 
a bond for titles taken at the same time by the grantors from the 
grantee, obligating the latter to convey to the former, on the pay- 
ment of their joint note for a sum of money, the amount of the 
debt intended to be secured. 

. The creditor having obtained judgment upon the debt, and filed a 
deed and had it recorded, and having then had the land levied upon, 
could not be prevented from having it sold under the levy, by a 
claim interposed by the debtors, founded upon a homestead right 
in the premises, the homestead not having been applied for or al- 
lowed until after the legal title had passed to the creditor. 
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4. If, however, the deed to the creditor was procured by fraud, the 
conveyance, on proof of the fraud upon the trial of the claim, 
would be defeated, and the homestead title would prevail. But 
this result would not ensue if there was no fraud, but a mere mis- 
take in the instrument by which it took the form of an absolute 
conveyance, instead of a common mortgage, no such mistake 
being alleged in the pleadings, and no attempt being made to 
correct the writing or reform it, the trial taking place on the usual 
brief issue in a claim case, with no expansion or amplification of 
the same as a basis of equitable relief. 


Evidence. Practice in the Superior Court. Contracts. 
Deeds. Homestead. Claim. Before Judge Bucnanan. 
Troup Superior Court. November Term, 1878. 


Wilson Allen was indebted to Frost. He desired to se- 
cure him, as he swears, by mortgage, as the latter testifies, 
by such instrument as would amply protect him. They 
went together to the office of Frost’s attorney, who pre- 
pared an absolute deed to be executed by Allen and his 
wife Amanda, and a bond for title to be executed by Frost, 
conditioned to reconvey upon payment of the debt. The 
evidence shows that both Allen and wife thought these pa- 
pers constituted a mortgage. They were read to the 
former, but not to the latter. The officer who attested the 
deed, (the ordinary of the county, in whom she had great 
confidence,) made some explanation to her as to the nature 
of the transaction, but he called the instrument she was 
signing, a mortgage. The deed, bond and note were all 
executed on December 16, 1873. Subsequently Frost 
brought suit on the note, recovered judgment, filed a deed 
in the clerk’s office and had it recorded, and caused a levy 
to be made on the land. In the meantime Mrs. Allen had 
a homestead set apart therein, and with such proceeding 
for a basis, when the levy was made, she and her husband 
claimed. Upon this issue the facts developed by the testi- 
mony were, in substance, as above stated. There was no 
evidence of any fraud or over-reaching on the part of 
Frost or his attorney. If a different instrument was exe- 





FEBRUARY TERM, 1879. 661 


Allen e¢ al. vs. Frost. 


cuted from what was intended by Allen and wife, it was 
the result of a misunderstanding of their wishes. 

The jury found the property subject. The claimants 
moved for a new trial because of error in the following 
charge: After reading §1969 of the Code to the jury, the 
court instructed them that it was the province of the court to 
construe the force and effect of the papers, and the paper 
dated December 16, 1873, constituted an absolute convey- 
ance by Wilson and Amanda Allen to their creditor, Frost, 
with the right reserved to them by the bond, to have the 
land reconveyed upon the payment of the debt intended to 
be secured. That the transaction was not a mortgage, and 
under such a conveyance a homestead would not prevail. 
That claimants set up that even if this is true, the deed 
ought not to prevail, because it was represented to them 
that it was a mortgage. That all deeds obtained by fraud 
or misrepresentation are void, and if this deed made for the 
purpose of securing this debt was obtained by fraud or mis- 
represeutation ; if it was represented to the claimants that 
the deed was a mortgage, and they acted on such misrep- 
resentation, and signed the deed believing it to be a mort- 
gage, then the property should be found not subject. But 
that if claimants knew it was an absolute deed, with bond 
to reconvey, then the property should be found subject. 

The error in the above charge, as claimants insist, is the 
failure to explain to the jury, that if they believed that 
Allen and Frost agreed to a mortgage, and the claimants 
signed the paper as a mortgage, and it was accepted as such, 
although made after the form indicated in §1969 of the 
Code, they had the right to regard the instrument as having 
only the force and effect of a mortgage. 

The motion was overruled and claimants excepted. 


Bicuam & Wuiraxer; for plaintiffs in error, cited 49 
Ga., 138, 514, 589; 54 7b., 554; 34 7b. 369; 36 7b., 138; 
55 Ib., 691; 59 Lb., 223, 507, 779; 58 Lb., 457; 22 L6., 
341; 16 7b., 47; Code, $2756. 
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Ferret & Lonetey, for defendant. 
BueEckLey, Justice. 


1. The deed was plain and unambiguous. It conveyed 
absolutely, and even under the parol evidence had no ele. 
ment of a mortgage except that it was a security for a deb 
and attended with aright to redeem. What the instrument 
was, how it was to be construed, and what was its legal 
effect, were pure questions of law for the court, and so the 
court treated them. 

2. 3. That an absolute deed made to secure a debt will 
hold good until the debt is paid, even against a homestead 
subsequently applied for and laid off in the premises, has 
been decided by the court quite often enough to settle it 
for the present as the law of this state. I can throw no 
new light on the question, and it is needless to repeat here 
what has already been several times announced as the basis 
of the decision. In proceeding to realize on his debt by 
obtaining a judgment, filing a deed, causing a levy, and 
trying to bring the property to sale, the creditor but pur- 
sued the mode pointed out to him by statute in such cases. 
Code, §§$1970, 3654. 

4. The court was correct in making the whole case turn 
with the jury upon the one fact of fraud or no fraud. 
There was nothing else for the jury to try. If the deed 
conveying the legal title was procured by fraud, the makers 
were not bound to abide by it. Fraud vitiates all it touches ; 
it voids all contracts. Code, §2751. But is the effect of a 
deed to be varied by parol evidence of a mere mistake, 
when the mistake is not pleaded, and there is no applica- 
tion to reform the instrument? Surely not. This would 
leave the most solemn transactions of men in a wilderness 
of uncertainty and instability. Where there has been care- 
lessness or inattention as to the contents of a document, 
on the part of those who execute it, at the time they sign 
and deliver it, without fraud of any kind in the opposite 
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party, to relieve them from the consequences when they 
apply for relief through full and regular pleadings adapted 
to the purpose, with fair notice to their adversary of what 
they allege, is favorable enough. They have no right to 
spring the question suddenly at the trial of a case, the 
pleadings in which give no premonition or forewarning of 
such a question. Here there was only the usual brief 
issue which is formed in a claim case—no expansion or 
amplification whatever. . 
Judgment aftirmed. 


Smiru vs. THe Strate of GrEorGIA. 


Where the defendant was found in possession of goods recently stolen 
from a tailor’s shop, and made contradictory statements of the man- 
ner by which he got them, and was also in possession of a key freshly 
filed down so as to fit the door of the shop exactly, and where the 
goods stolen were in the shop at dusk when the tailor locked the 
door, and when the tailor returned about sunrise the next morning 
the goods were gone, and no window or other mode of access 
to the shop was opened or broken into, so that the thief must have 
entered at the door; 

Held, that the evidence is sufficient to support a verdict for burglary in 
the night-time, and that such verdict is not contrary to law. 


Criminal law. New trial. Before Judge Hittyer. Fulton 
Superior Court. September Term, 1878. 


The facts set out in the head-note and opinion sufficiently 
report this case. 


GartTRELL & Wrigeut, for plaintiff in error. 


B. H. Hutt, solicitor-general; Howarp Van Epps, for 
the state. 


JACKSON, Justice. 


The sole question made in this record is whether the ver- 
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dict is supported by the evidence. The defendant was 
found with the goods stolen in his possession—contradictory 
statements were made about them—the pantaloons taken 
from the shop were worn by him inconsistently with his 
explanation in respect to the manner in which he obtained 
them, he had a key filed down freshly, which fitted the 
door of the store from which the goods were taken, this 
door was locked at dusk and opened next morning about 
sunrise—and in accordance with the ruling in 59 G@a., 456, 
Brown vs. The State, and in 60 Ga., 445, Williams et al. vs. 
The State, it appears that the evidence makes a case in law 
which supports the verdict. Therefore the judgment is 
affirmed. 
Judgment affirmed. 


Topp vs. Fampro. 


1. On the question of what deduction if any should be made from the 
agreed purchase money of land, by reason of less of the tract being 
cleared than was represented to be by the vendor, the value of the 
land in its actual state (uncleared) as compared with what its value 
would be if it was cleared, is pertinent evidence. 

. What custom or patronage a mill had at some indeterminate time 
after a sale (the nearness or remoteness of the time not being shown), 
may be rejected when offered as evidence to prove that the custom 
when the sale took place was less than it was represented to be. 
Misrepresentation as to the custom of a mill being pleaded as 
ground for rescision, and without the averment of any damages 
therefrom, that misrepresentation is not in the case on the question 
of partial failure of consideration. And for such misrepresenta- 
tion to be good cause for rescision, the mill must have been a main 
inducement to the purchase of the premises. 

. In negotiating for the purchase of land, if the buyer tells the seller 
he has looked at the premises and is satisfied with them, and if, 
nevertheless, he intends not to rely upon his own judgment, but de- 
pends on the seller’s representations as to the number of acres 
cleared, he must make this known at the time, or before concluding 
the contract. If he fails to do so, what the seller says as to the 
number of acres cleared will be immaterial, whether regarded as 
matter of fact or matter of opinion, but more especially if the jury 
believe it to be matter of opinion only 
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4. When the defendant by his pleadiags urges two sorts of relief, one 
a deduction from his debt by reason of ‘a partial failure of considera- 
tion, and the other a rescision of the contract, a request to charge 
the jary which enumerates certain facts and adds that they, if 
proved, will entitle him to relief without specifying what relief, is 
too general, if the facts referred to go to a partial failure of consid- 
eration, and not to the right to rescind. Guided by so broad a 
charge, the jury might understand it as applying to the latter de- 
fense, its terms not restricting it to the former. The court is not 
obliged to heed a request which is loose or uncertain. 


Vendor and purchaser. Evidence. Rescision. Charge 
of Court. Before Judge UnpEerwoop. Whitfield Superior 
Court. April Term, 1878. 


Fambro brought complaint against Todd on two notes, 
one for $2,000.00, dated December, 25, 1874, and due Decem- 
ber 25, 1875; the other for the same amount, bearing the 
same date, and due December 25, 1876, both bearing inter- 
est from date at 10 per cent. per annum. 

The defendant pleaded, at the trial term, partial failure 
of consideration, and that the notes were fraudulently pro- 
cured from him, alleging the following facts: The notes 
were given for a tract of land containing nine hundred and 
fifty acres. The plaintiff represented to defendant, before 
and at the time of the making of the trade, that two 
hundred and fifty acres of said tract were cleared. After 
the purchase, defendant discovered that there were not more 
than one hundred and fifty acres cleared. It cost him $5.00 
per acre, or more, to clear the land, and hence he has been 
damaged $500.00. Were it not for these fraudulent repre- 
sentations, he would not have purchased. Plaintiff also 
made false and fraudulent representations in regard to the 
quality of the land, saying that it was very productive and 
rich, and constituted one of the best farms in north Geor- 
gia, when, on the contrary, it was a fourth-rate farm, and 
the land not of such quality as represented. 

The plaintiff also made misrepresentations as to the value 
of the mill on said farm, to the effect that the custom was 
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exceedingly good, that defendant would have more custom 
than he needed, thus deceiving him, as the mill has a very 
poor custom. Defendant has offered, and does offer, to 
rescind the contract, and asks that the sale be set aside. 

The evidence for the defendant presented the following 
facts: The defendant, before purchasing, went over about 
two hundred acres of plaintiff's farm, most of it woodland. 
He passed over a small portion of the cleared land, the best 
on the place. He regarded it as a good farm, though he 
did not examine it with a view to purchasing. He wrote 
to plaintiff that he wished to purchase, but received no re- 
sponse. Subsequently he saw plaintiff in Calhoun’s office, 
in Atlanta, and there the trade was made. Then plaintiff 
made the representations set forth forth in the pleas, and 
defendant relying upon the same, agreed to give $6,000.00. 
In fact, there were not more than seventy-eight acres of 
well cleared Jand, and the farm was in a very bad state for 
cultivation. The statement as to the custom of the mill 
was untrue. The creek on one side and the river on the 
other, prevented the customers from coming to the mill 
even if they desired to do so. It was worth $5.00 per acre 
to clear the land needed for cultivation. There were one 
hundred acres Jess land cleared than represented. Deten- 
dant wrote to plaintiff that he would pay the notes if time 
was given him, but as plaintiff had refused to accommodate 
him, he desired to avail himself of his defense. If he had 
the money he would pay the debt rather than go to law. He 
did offer to give the place back and lose all he had expended 
on it, which was about $3,000.00, and the amount already 
paid on the purchase, $2,000.00, if plaintiff would rescind. 

Plaintiff testified to the following facts: Defendant 
came to plaintiff's house in Upson county and told him 
that he had come to buy his farm in Whitfield, if they 
could agree upon the payments. His price was $6,000.00, 
which defendant knew before he came. Plaintiff made no 
statement as to the number of acres of cleared land, or as 
to its quality. Defendant said that he had looked at the 
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land and was satisfied with it. Plaintiff did say that the 
mill had a good run of custom when he lived there, but 
made no statement as to the profits thereof. They agreed 
upon the time payments were to be made, and the trade 
was closed. 

Two letters were introduced from defendant to plaintiff, 
one dated December 19, 1875, and the other February 19, 
1878. They contained appeals and arguments for time, 
but the defense now set up was not intimated. 

The jury found for the plaintiff the full amount of the 
notes sued on. 

The defendant moved for a new trial upon the following 
grounds : 

1. Because the verdict was contrary to law and to evi- 
dence. 

%. Because the court refused to charge the jury as fol- 
lows: “If you believe from the evidence that defendant 
relied on the statement of the plaintiff as to the quantity of 
cleared land, and that this statement was one of the induce- 
nents held out by plaintiff to cause the defendant to make 
the purchase, and he did so make the purchase, then the 
defendant would be entitled to relief if he has been dam- 
aged, the question of damages being for you to decide— 
any material fact misrepresented by plaintiff and on which 
defendant acted to his injury, reposing confidence in the 
plaintiffs statement, and by which he has been damaged,. 
will entitle him to relief.” 

3. Because the court allowed the witness Jesse Fincher,. 
over defendant’s objection, to answer the question, “ Was 
the land as valuable in the woods as if cleared ?” his response 
being that it was worth as much, if not more. 

4. Because the court refused to permit the defendant to. 
answer the question as to the custom of the mill when he 
first took possession. 

5. Because the court charged, “ that if the jury believed 
the statement of plaintiff as to the number of acres of 
cleared land, was merely a matter of opinion, then the de- 
43 
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fendant would not be entitled to have a deduction from the 
amount sued for on account of that representation.” 
The motion was overruled and defendant excepted. 


Hernpon & Hompureys; Jonnson & McCamy, for 
plaintiff in error. 


W. K. Moors, for defendant. 
BLEcKLEY, Justice. 


1. The necessary expense of clearing land is not the sole 
criterion in estimating damages resulting from a misrepre- 
sentation as to its being already cleared at the time of a sale 
of the premises. The value of the land in its actual condi- 
tion is pertinent evidence ; for that value is what the pur- 
chaser gets for his money. If by reason of the timber 
which the land has upon it, and which is removed in clear- 
ing; or if by reason of the scarcity of woodlands in the 
neighborhood, or for other cause, the identical land in ques- 
tion happens to be as valuable uncleared as it would be if 
cleared, surely the purchaser is damaged less by the mis- 
representation than he would be damaged if this equality of 
values did not exist. Indeed, in a clear case of such equality, 
it is difficult to see how he would be damaged at all, unless 
he purchased for some special purpose connected with the 
particular site or location, requiring cleared land to effectu- 
ate it, and unless that purpose was made known to the 
vendor at or before the making of the contract. Even then, 
the value of the land in its actual condition would, we con- 
ceive, be one of the elements to be regarded in fixing the 
amount of the damages. There was no error in admitting 
evidence on this point. The question propounded to the 
witness was not objected to as leading. It was the answer 
which was objected to, not the question. 

2. What length of time elapsed between the purchase 
and the act of taking possession was not shown. Without 
some light on this interval, the custom or patronage of the 
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mill when possession was first taken by the purchaser, could 
well be rejected as evidence tending to prove the falsehood 
of the vendor’s representations concerning the custom or 
patronage at the time of sale. Besides, it is to be observed 
that while the plea of partial failure of consideration alleges 
damage by reason of misrepresentation as to the cleared 
land, it does not aver any damage whatever from the mis- 
representation touching the mill. The latter misrepresen- 
tation is, therefore, not in the case on this plea, but only on 
the equitable matter of rescision ; and to be available for 
rescision, there would have to be evidence that the mill was 
a main inducement to the purchaser, which evidence is 
wholly wanting. The consequence is, that even if there 
was error in rejecting the offered testimony in respect to 
this custom or patronage when possession was first taken, 
this error, in view of the pleadings and the shortness of 
proof, was not sufficiently material to call for a new trial. 
3. In looking at the substantial merits of the case, as well 
as at the charge of the court touching the vendor's repre- 
sentations as to the quantity of cleared land, the state of 
the testimony must be considered. The defendant testifies 
that he looked at a part.of the premises, chiefly where the 
land was uncleared. | The plaintiff testifies that in the first 
overtures of purchase, the defendant told him he had look- 
ed at the land and was satisfied. This conversation occur- 
red in Upson county where the plaintiff resided, and where 
the defendant sought him for the express purpose of nego- 
tiating for the property. The defendant does not deny 
that he then and there told the plaintiff that he had looked 
at the land and was satisfied, nor does he intimate that he 
informed the plaintiff that his inspection was limited in 
fact to a part of the premises. The trade was afterwards 
consummated in Atlanta, and it was there that the defend- 
ant, according to his own testimony, was deceived and mis- 
led by the plaintiff's misrepresentation as to the number 
of acres cleared. In Upson, the plaintiff made no repre- 
sentation on the subject, but the defendant, in that inter- 
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view, used language calculated to produce the impression that 
he was trading on his own judgment; for he told the plain- 
tiff that he had seen the land and was satisfied with it. This 
statement, so far as appears, was left to stand ; no modifica- 
tion of it is hinted. Now, under these circumstances, if 
he intended not to rely on his own judgment when the 
contract was closed in Atlanta. but to depend on the plain- 
tiffs representations in respect to the number of acres 
cleared, he ought to have said as much before the transac- 
tion was concluded. He should have erased the impression 
which his words used in Upson were likely to produce, and 
substituted another and more correct impression on the 
plaintiff's mind. As. he failed to do so, the representations 
complained of, whether viewed as a matter of fact or mat- 
ter of opinion, were immaterial. Certainly they were not 
cause for reducing the debt, (and this is enough to uphold 
the charge of the court), if the jury believed them matter 
of opinion only ; and every one knows that in the practical 
affairs of life, such expressions very often impart nothing 
beyond conjecture or a loose mental estimate. 

4. The request to charge was ambiguous as to the na- 
ture of the relief which would follow the enumerated facts, 
and the pleas of the defendant urged both legal and equit- 
able relief—to-wit: partial cancellation of the debt because 
of partial failure of consideration, and a rescision of the 
contract, that is, total cancellation of the debt. So loose 
a charge might have misled the jury. The court is not 
obliged to heed a request which is wanting in proper cer- 
tainty. If the instructions had been given as requested, 
the jury might have chosen between the two modes of 
relief, whereas the true law would give them no choice 
but confine them to the former. 

Judgment affirmed. 
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Trisst e¢ al. vs. Warrs & Brorurr. 


Where an issue as to the existence of a lien on a saw-mill was found 
in favor of the plaintiffs, and a general judgment erroneously en- 
tered against the defendants and the sureties on their replevy bond, 
which judgment was subsequently set aside, there was no error in 
allowing a special judgment against the property to be afterwards 
entered nunc pro tunc, the legal status of the sureties not being af- 
fected thereby. 


Practice in the Superior Court. Judgments. Before 
Judge Tompkins. Chatham Superior Court. May Term, 
1878. 


Watts & Bro. foreclosed a saw-mill lien against McLeod 
& Bro. <A counter affidavit was filed, and issue formed. 
The jury found for plaintiffs. They entered a general judg- 
ment against the debtors and the sureties on their replevy 
bond. Plaintiffs also began suit on the bond. The sureties 
moved to set aside the judgment. This case and the suit 
on the bond were heard together. The general judgment 
was set aside. The plaintiffs then moved to enter aspecial 
judgment against the property nune pro tunc. The court 
granted the motion, and the sureties (Triest ¢¢ al.) excepted. 


Jackson, Lawron & Basstncer; Grorce A. Mercer, for 
plaintiffs in error. 


A. P. & 8. B. Apams, for defendants. 
Warner, Chief Justice. 


This was a motion made in the court below to enter a 
special judgment nunc pro tunc against a certain described 
steam saw-mill, in the county of Chatham, as indicated by 
the judgment of this court in the case of Jacob Triest et al. 
vs. J. G. Watts & Bro., 58 Ga., 73. On the hearing of 
the motion the court granted it ; whereupon the defendants 
excepted. We find no error in allowing the special judg- 
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ment against the steam saw-mill to be entered nune pro 
tunc, but that judgment is not to be considered as concluding 
the securities on the replevy bond from making any legal 
defense which they may have against said judgment, when- 
ever the same shall be used for the purpose of interfering 
with their rights as such securities, 

Let the judgment of the court below be aftirmed. 


Tue Mayor anp Cotncit or Monticetto vs. LAWRENCE & 
Pope. 


‘If nothing appears as to the adjournment of the court oras to the 


length of its session, and the certificate to the bill of exceptions bears 
date thirty-one days after the decision complained of, the writ of 
error will be dismissed, unless the delay to sign and certify is ex- 
plained and appears to be owing to one or more of the causes pro- 
vided for in sections 4255 and 4257 of the Code. In the absence of 
explanation by the judge, the date of his certificate will be deemed 
correct, and the same will control the formal] statement in the bill 
of exceptions to the effect that the plaintiffs in error come now, 
within thirty days from the rendition of the decision, and tender 
their bill of exceptions, etc. 


Practice in the Supreme Court. February Term, 1879. 


The motion for a new trial in this case was overruled on 
December 11, 1877, and the bill of exceptions to such judg- 
ment certified by the presiding judge on January 11, 1878. 
The bill of exceptions recited that it was presented within 
thirty days from the rendition of the judgment complained 
of. The certificate of the judge was in the usual form, and 
contained no explanation of the delay. Neither the record 
nor bill of exceptions showed when the term of the court 
at which the motion was overruled adjourned. 

When the case was called in this court, counsel for de- 
fendants moved to dismiss the writ of error becauce the bill 
of exceptions was not certified by the judge within thirty 
days from the rendition of the decision complained of. The 
motion was sustained. 
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Key & Preston, by Jackson & Lumpxty, for plaintiffs in 
error. 


C. W. Jorpan, by Z. D. Harrison; E. S. Barrierr, for 
defendants. 


BLEckLeEy, Justice. 


We are furnished with but two dates, that of the decision 
on the motion for a new trial, and that of the judge's certif- 
icate to the bill of exceptions, and these are thirty-one days 
apart. If the court adjourned in the intermediate time, or 
if its session continued until or beyord the signing of the 
certificate, and if there was any proper evidence of this, 
either in the record or the bill of exceptions, the lapse of 
more than thirty days between the decision and the time of 
certifying would make no difference. The court may have 
adjourned upon the day the motion for a new trial was over- 
ruled, and if so, the bill of exceptions was too late by one day ; 
unless indeed the absence of the judge from home, or some 
other casualty, or the taking of steps to correct the bill of 
exceptions or to verify its accuracy, rendered the delay nee- 
essary, in which case the cause of the delay ought to have 
been, and we take it for granted would have been, certified 
by the judge. It is true that a part of these reasons for 
signing after the thirty days expire, appear in one section 
of the Code, and a part in another, and that one of the sec- 
tions is silent as to certifying the appropriate explanation ; 
but the other is express, and both sets of reasons are equally 
within the spirit of the regulation; and, besides, the very 
nature of the thing would require the explanation to be 
furnished by the judge if neither section had mentioned it. 
Legislation and decisions both evince a firm and settled policy, 
not only to have bills of exception presented and certified 
speedily, but to have the affirmative evidence of that fact 
come up for the inspection and assurance of this court. It 
has never been the practice in this state to assume that the 
judges certify in due time, but to verify it by a comparison 
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of dates, ete., when the question is raised here in proper order 
and manner. Ifthe case happens to be one not falling within 
the general rule of thirty days, what renders it an exception 
must be stated authoritatively by the judge, otherwise the 
rule and the exceptions would become intermingled and 
confounded, so that it would be impossible to tell by inspec- 
tion of the papers which cases are brought hither under the 
one and which under the others. It would be the same, 
practically, as having all exceptions and no rule, and this, 
in its last analysis, is to have neither rule nor exceptions. 
The bill of exceptions recites that the plaintiffs come now, 
within thirty days from the rendition of the decision, and 
tender their bil! of exceptions, and it may be said that as the 
judge certifies the whole bill of exceptions to be true, this 
statement included, it is enough, though the date of his cer- 
tificate is not within the thirty days. The reply is, that the 
statute contemplates not only that the bill of exceptions 
shall be presented within time, but that it shall be certified 
within time, and a certificate which is too late is no evidence 
of anything. The date of the certificate goes directly to 
the judge’s act, and as he does not explain that there was 
any delay in signing after the presentation, we ought to pre- 
sume that he signed promptly, and consequently that the 
formal recital, being thus in virtual conflict with his certiti- 
cate, is not correct. If the certificate were without date, 
there would be no difficulty, but as it is definitely and dis- 
tinctly dated, it must control. 
Writ dismissed. 


Parrerson et al. vs. Turners et al. 


[Jackson, J., being related to plaintiffs in error, did not preside in this case.] 





1. If the bill sets forth a case upon which the complainants ought to 
recover anything, on the law side or on the equity side of the supe- 
rior court in which the cause is pending, a motion made at the hear- 

ing to dismiss the bill for want of equity should be denied. That 
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there is an adequate remedy at law is matter for demurrer, not for 
motion, at the hearing to dismiss. 55 Ga., 553, 483. 

. It is unsafe to decree on the effect of a prior judgment in an action 
of ejectment as a bar to a bill in equity touching the same land and 
the title thereto, without a copy from the record of the ejectment. or 
very full and certain recitals in respect to the same. All materia} 
documents or records referred to in the bill and not charged to be 
inaccessible, ought to be recited so as to leave no doubt about their 
proper effect on the controversy, or else made exhibits to the bill by 
copies actually annexed. However, without having demurred for 
the omission to attach exhibits, the defendant cannot have the bill 
dismissed at the hearing by reason of matter, vaguely stated in the 
bill, favorable to the defendant, and which is not essential to the 
complainants’ case, and which needs an exhibit for complete devel- 
opment and illustration. 


Equity. Judgments. Exhibits. Before Judge Hoop. 
Terrell Superior Court. November Term, 1878. 


To the May term, 1873, of Terrell superior court, Mrs. 
Patterson and her brother, Andrew Lamar, filed their bill, 
making, in brief, this case : 

Complainants are the sole heirs-at-law of Andrew Lamar, 
deceased. He died seized and possessed of lot of land 214, 
in the 3d district of said county. The chain of title under 
which the said Andrew held, commenced with a deed from 
one James Delay, to whom the land was granted by the 
state on January 10, 1837. This deed was made soon after 
the date of the grant. The various persons through whom 
the title descended to the said Andrew have died, and their 
estates are now unrepresented. Th2 aforesaid deed has 
been lost or destroyed since the death of their father, the 
said Andrew, which occurred in the year 1849. They have 
no copy or memorandum of its contents, from which they 
could attach a proper exhibit thereof. On October 24, 
1866, they were informed that one Turner had taken pos- 
session of said lot, and they were about to take the neces- 
sary steps to establish a copy of said lost deed, when the heirs- 
at-law of Delay, to save the delay and expense incident to 
such a proceeding, executed a confirmatory deed, a copy of 
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which is recorded in the clerk’s office. Complainants were 
then minors, Mrs. Patterson being eighten years of age, 
and Andrew Lamar fifteen, hence Turner’s possession was 
not adverse, and did not grow into a prescriptive right dur- 
ing their disability. 

On April 10, 1869, they brought ejectment for said lot 
against Turner, Knott and McVey, and a verdict was 
rendered for the defendants. A new trial was refused 
and this judgment affirmed by the supreme court, all of 
which will appear by reference to the records of Terrell 
superior court, and they pray for leave to attach copies 
if it be deemed necessary. This adverse determination 
of the ejectment suit resulted from the fact that it was 
held that the recitals in the confirmatory deed of the 
heirs of Delay were not evidence of the facts therein stated, 
and said deed operated only to convey title at the date 
which it purported to bear. Thus the statute of limita— 
tions commenced to run in favor of Turner in 1866, at 
the date of said deed, and it was not suspended on account 
of their infancy, because they purchased voluntarily whilst 
it was running. McVey, who was merely a tenant, was the 
only defendant to said action who was served, and was thus 
the only party thereto who acquired any rights under the 
judgment. Knott was then, and is still, the pretended 
claimant to said lot, and is in possession thereof by the said 
MeVey as his tenant. His pretended chain of title com- 
mences with a deed from said Delay purporting to have 
been executed in the year 1848. Delay was not then in 
life. All of the deeds constituting said chain from him to 
Bond are forgeries. Turner had notice thereof at the time 
he purchased from Irwin as the agent of Bond. Knott, at 
the time of his purchase from Turner, had like notice, and 
his only reason for buying was his belief, then expressed, 
that seven years’ possession by Turner gave him a prescrip- 
tive right thereto. 

By reason of the death of all the parties under whom 
complainants claim, and the great lapse of time, they are 
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unable to make out a copy of the lost deed as above stated, 
and hence are unable to establish the same at law. Hence 
they pray relief in equity, that the deeds under which de- 
fendants claim may be declared void and delivered up to 
be canceled, that their title may be established, and that 
they may have an accounting for mesne profits. 

Turner, of Dougherty county, Knott, of Bibb county, 
McVey, of Terrell county, and the heirs-at-law of Delay, 
were made parties defendant. 

No exhibits were attached to the bill. 

When the case was called for trial at the November term, 
1878, a motion was made to dismiss for want of equity. 
The motion was sustained and complainants excepted. 


D. A. Vason, for plaintiffs in error. 
C. b. Wooren, by R. N. Exy, for defendants. 
BLEcKLEY, Justice. 


1. “ Want of equity” is a phrase which has two mean- 
ings. A bill may want equity because it presents a good 
case for a court of law, or because it presents no case at all. 
Used in the former sense, the point is made that the com- 
plainant, by his own showing, does not need the aid of a 
court of equity; used in the latter, it signifies that he is 
entitled to no redress inany court. A somewhat analagous 
instance of ambiguity incommon speech may be specified : 
We may say “this purse contains no gold,” when it is full 
of silver, or when it is empty; or “this vessel contains no 
wine,” when it is full of oil, or when it contains neither wine 
nor oil. In English practice, and also in our own until it 
was made optional to resort to the superior court as a court 
of law for the adjudication of equitable as well as legal 
rights, if a bill wanted equity in either sense, a court of 
equity would not entertain it. And this is true still with 
us, if the objection is presented by demurrer in due time. 
But as the superior court has both legal and equitable juris- 
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diction, and as it makes no difference on which side of the 
court a plaintiff proceeds for an equitable cause of action, so 
it has been held and is now settled, it makes no difference on 
which side he proceeds for a legal cause of action unless he 
is met by a demurrer. If the defendant suffers the bill to 
proceed to a hearing, and the delay and expense of prepa- 
ration for trial to be incurred, not demurring when he 
ought to have demurred, he is understood to waive his 
strict legal right to litigate the merits on the law side of the 
superior court rather than the equity side. The jurisdic- 
tion is not defective in a sense which forbids waiver, for 
the same physical, corporeal tribunal administers justice on 
both sides of the superior court—the same judge and juries ; 
and when in session, the court is always open both as a 
court of law and a court of equity. If the cause is prop- 
erly located territorially, and is one of which the superior 
court in either of its two functions has jurisdiction, and a 
good case for either a judgment at law or a decree in equity 
is embraced in the bill, a motion made at the hearing to dis- 
miss the bill for want of equity comes too late, and should be 
overruled. 55 Ga., 443, 553. If, however, the bill lacks 
equity in the larger and more comprehensive sense, that is, 
if the bill is empty of any case—contains, so to speak, 
neither gold nor silver, neither wine nor oil, a motion at the 
hearing to dismiss is no less effective for its overthrow 
than is a regular demurrer duly filed. While the defend- 
ant is not allowed to defeat by motion a meritorious case 
because it is on the wrong docket, he is allowed to defeat, 
by that means, a case so devoid of merit that it ought, 
taking the charges of the bill as true, to be on no docket 
whatever. 

Ignoring the ejectment suit to which the present bill re- 
fers, it cannot well be questioned that the bill shows a cause 
of action which, if proved as laid, would entitle the com- 
plainants to recover at law the premises in controversy. 
They allege that no prescription has ripened against them 
hecause of their infancy, and that in 184@ the elder was 
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eighteen and the younger fifteen years of age. The statute 
gives infants seven years in which to sue for land after 
attaining majority, and this bill was filed in 1873, before 
the seven years had expired as to either of the complain- 
ants. On the face of the bill, the legal title is in them, 
and the loss of the deed to their deceased father, if they 
can prove its contents and its execution, is no obstacle to 
a recovery. 

2. As to the ejectment suit, it appears that only one of 
the three defendants in the bill was an actual party to it; 
and it seems to us that to adjudicate upon the effect of the 
judgment, as to this entire litigation, in the absence of the 
record of that suit, ora full recital of its contents, would 
be extremely unsafe. As to exhibits or recitals, see 12 Ga., 
417; 13 10, 24; 18 Jb., 492; 16 Zb., 73, 74, 75; 21 b., 
207. There is no virtue in merely referring to a record, 
without appending a copy or stating its contents. If the 
complainants needed the aid of that record as pleading, 
they could not obtain it by any such reference as they have 
inade to it; but they do not need it for at least a part of 
the relief for which they pray, there being no demurrer to 
their bill. In so far as the ejectment suit and its result 
may be favorable to the defendants, something more is 
needed for full and complete development than the mea- 
gre description of the suit found in the bill. It is better 
to have the record brought into the pleadings before dis- 
posing of the bill finally and forever. A mere motion to 
dismiss should have been denied. 

Judgment reversed. 


Tur Arcanta & West Pornt Rattroap Company vs. Hupson. 


1. The summons in a justice court need not state the cause of action 
with the particularity required in regular pleading. The cause of 
action being the hurting and wounding of the plaintiffs horse, and 
the damages being laid at one hundred dollars, any damage not ex- 
ceeding that amount, which is sufficiently certain and proximate 
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to be recoverable on an ordinary declaration for such an injury, 
may be proved on the summons. 

. Compensation in damages for hurting and wounding a farm horse, 
whereby he was temporarily disabled for service in the season of 
farm labor, includes reasonable hire for the time (in this instance 
not more than two weeks) during which the disability continued, 
as well as making good any diminution in his market value occa- 
sioned by the permanent effects of the injury. 

3. A railroad company having enclosed its track with a skeleton fence 
made of wire set with barbs, must use due diligence in running its 
trains, not only to avoid injuring live stock upon the track, but to 
avoid precipitating them by fright upon the fence and causing them 
to be thus mangled or bruised. 


Justice Courts. Pleadings. Railroads. Damages. Fence. 
Diligence. Before Judge Buchanan. Campbell Superior 
Court. August Term, 1878. 


Hudson brought complaint against the railroad for dam- 
ages to personal property. Attached to the summons was 
a statement, in brief, as follows: On April 7th, 1878, the 
defendant, by the running of its locomotives, ete., having 
before that time enclosed its track with an unlawful fence, 
the wire thereon being supplied with sharp, dangerous 
barbs or points, caused one mare belonging to plaintiff, of 
the value of $100.00, to become entangled in said wire on 
said fence, whereby she was bruised, to the damage of plain- 
tiff $100.00. 

The defendant pleaded not guilty, and that if the mare 
was injured, it was the plaintiff’s fault, for which the de- 
fendant was not liable. 

The magistrate rendered judgment for the plaintiff for 
$50.00, and the defendant appealed. 

The evidence, upon the trial in the superior court, dis- 
closed the following facts: The defendant, at the place of 
the injury, had erected a wire fence for the purpose of 
keeping stock off its track. The posts of this fence were 
sixteen feet apart, connected by two wires; the top wire 
was about three feet from the ground, and the distance be- 
tween the wires from eighteen inches to two feet. On tlie 
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wires were sharp barbs or points, placed there for the pur- 
pose of keeping stock from pushing the fence down. Upon 
the approach of the train, the horse was on the right-hand 
side of the road; thence he ran down on to the track, fol- 
lowed it for a short distance, and then crossed to the left, 
where the wire fence was. He struck the fence at about 
ten feet from the track, fell on it, and was considerably 
injured. 

As to the diligence exerted by the employees of the de- 
fendant in control of the train, the evidence was conflicting ; 
that for the plaintiff tended to show that po whistle 
was blown until the engine was immediately opposite the 
mare, which was standing quietly by the fence; that then 
short and repeated whistles came from the engine, fright- 
ening the animal, causing her to attempt to break through 
the fence and thus injuring her; that the speed of the train 
was not checked at all. The employees on the train 
testified that alarm whistles were blown as soon as the 
mare was discovered on the track, and ecntinued until the 
speed was slackened from twenty or twenty-five miles per 
hour to ten miles; that it was necessary to continue the 
whistling to keep the mare ahead, in order to stop the train, 
and also to keep her off the track after she had left it. That 
everything possible was done to prevent any injury to the 
animal. 

A part of the evidence as to value, hire, ete., went to 
show that the mare was used for work on: the farm, was 
worth before the injury $100.00, was unfit to plow for 
two weeks, during which time, it being plowing season, 
her hire was worth $1.00 per day; and that her value was 
impaired by the injury some seventy-five per cent. 

The jury found for the plaintiff $69.00. The defendant 
moved for a new trial upon the following grounds: 

1. Because the court erred in allowing proof as to the 
value of the horse per day for plowing, the defendant ob- 
jecting upon the ground that such evidence was not author- 
ized by the pleadings. 
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2. Because the verdict was contrary to law and to evi- 


dence. 
3. Because the verdict was contrary to the charge of the. 


court, the only material portion of which was as follows: 

“If you believe from the evidence in the case, that the 
defendant erected the fence at the place where the horse 
was injured, and if you believe, from the evidence, that 
the natural tendency of the fence was to injure stock, and 
if you believe, from the evidence, that the defendant, by 
the running of the locomotives, cars or other machinery, 
without ordinary care and reasonable diligence, caused the 
mare to run against the fence, and that she thereby became 
injured, the plaintiff would be entitled to recover. But if 
the employees of defendant, in the running of locomotives 
or other machinery of the defendant, used and exercised 
ordinary care and reasonable diligence to prevent the injury, 
the plaintiff would not be entitled to recover.” 

The motion was overruled, and the defendant excepted. 


Tuomas W. Laruam, for plaintiff in error, cited, on ob- 
jection to evidence, constitution of 1877, art. 6, §7, par. 2; 
48 Ga., 601; 44 Zb., 123; 40 Zb., 231. Verdict contrary 
to law and evidence, Code, §$3000, 3717; 3 Blackstone’s 
Com., 170; 27 Ga., 481; 15 6. 61; 28 Zb., 418; 38 Zd., 
541; 39 7b., 725; 42 7b., 631; 9 7b., 425; Wood on Nui- 
sance, 896. Negligence, Code, $3033, 8034, 3042; 56 @a., 
540; 48 Jb., 464; 13 7b. 68; 33 7b, 110; 30 7b. 22; 
31 7b., 183; 29 7b., 487. 


Rew & Lonetno; R. M. Howey, for defendant, cited, 
on admission of evidence, Code, §§3065, 3068, 3071; 43 
Ga., 601. Verdict contrary neither to law nor evidence, 
Code, $§3033, 3034, 3042, 3368 ; 56 Ga., 541; 42 Zb., 304, 
331; 49 7b., 373, 606; 1 Addison on Torts, 214; Shear. 
& Red. on Neg., 344, 463. Fence was nuisance, Code, 
$3000; 2 Bouv. L. Die., 245; 3 Blackstone’s Com., top p. 
170; 39 Ga., 725. 
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Buieck.ry, Justice. 


1. In a justice court, local government is realized in its 
last analysis. This tribunal is our primary—most rudimen- 
tary organ of home rule. It is the ne plus ultra of 
judicial simplicity. An action in it is not by petition or 
declaration, but by summons; and the summons may be a 
very scanty document. 61 Ga., 388. It seems designed 
merely to put the defendant in that state of mind in which 
a man a little roused and irritated exclaims, “ What’s the 
matter? what’s up? what’s to pay?” Practically, as expe- 
rience teaches, when curiosity is thus excited, both memory 
and inquiry become active, and it is not long until the sur- 
prised individual knows clearly and definitely ‘ what it’s all 
about.” The summons now before us, as amplified by the 
statement annexed to it, is unusually full and specific. It 
describes the wrongful act complained of, dates it, alleges 
that its effect was to bruise the plaintiff's mare, and lays 
the damages to the plaintiff (not to the mare) at one hun- 
dred dollars. Now, it is evident that to bruise a man’s 
mare may in fact damage the owner in one or both of two 
ways: it may disable her for a time, thus causing the loss 
of her labor and services during that period, or it may im- 
pair her value permanently. If the former as well as the 
latter damage would be sufficiently certain and proximate 
to be recoverable on an ordinary declaration in the superior 
court for such an injury, with full averments according to 
Chitty, we have no doubt that, evidence touching it was 
admissible under this summons. 

2. The question, then, is this: What is the legal meas- 
ure of damages for an injury to a farm horse, when the 
horse is both disabled temporarily for service in the season 
for farm labor, and permanently impaired in market value ; 
supposing the action to be well brought, and the pleadings 
broad enough to grasp the actual damages in their full 
extent? Reason would say that both kinds of damage 
above mentioned ought to fall within the recovery. A 
limit, as to the amount, to a sum not exceeding the full 


value of the animal with interest thereon, would seem 
44 
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proper. This limit is reasonable because the capital 
invested in the property is destroyed in so far as the 
injury has diminished its value, just as the whole cap- 
ita! would have been destroyed if the animal had been 
killed outright ; and the accident that life was spared ought 
not to subject the wrong-doer to make a larger compensa— 
tion in the aggregate than if death had immediately ensued. 
Were hire to go on against him as long as the animal might 
remain in a disabled or partially disabled condition, the 
aggregate might amount in the end to several times the 
original sound value. To compel the defendant both to re- 
store that part of the capital which his wrongful act had 
carried out of existence, and to pay hire upon it as well as 
upon the part of the capital not destroyed, would in some 
cases go to an extreme, while in other cases it would not. 
It will serve for a correct general rule; but if indiserimi- 
nately applied in its full extent to all cases alike, it would, 
in a number of them, lead to something like the conse- 
quence of making a part greater than the whole ; that is, a 
mere injury to property would be treated as a graver tort 
than its entire destruction. Both the rule and its limitation 
as here laid down will be found to be rooted somewhat in 
authority, as well as in principle. 8 Allen, 560; 105 Mass., 
80; 42 Vt., 15; Shear. and Red. on Neg. $602. Of course, 
nothing is to be understood from what we have said, 
against adding exemplary damages where the facts of the 
particular case warrant them. 

3. What is a lawful fence is defined by the Code, in sec- 
tions 1443 and 1444? A fence three feet high, and com- 
posed of two wires armed with projecting barbs, is not 
such a fence as will justify a railroad company whose line 
is enclosed thereby, in relaxing the full measure of diligence 
required by law in guarding against injuries to live stock 
from the running of locomotives and cars. On the contra- 
ry, if the wires would impede stock in escaping from 
the vicinity of the track in situations of danger, and would 
occasion a risk of hurt to them by being caught or thrown 
in attempting to get over or through the fence, in making 
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off from the railway, due care not to frighten or drive them 
upon the wire feuce would be no less incumbent upon the 
company, than the use of ordinary diligence to avoid injur- 
ing them upon the track. The peril in such case would 
be a double or compound one, consisting of danger from 
the train on the one hand, and of danger from the fence on 
the other. Precautions against both would be necessary. 
Judgment affirmed. 


Coaein vs. Toe Centra Rartroap Company. 


1, Can a chartered railroad company so part with the control of its lo- 
comotives and cars, run by the agency of steam upon its own road, 
as not to be responsible for personal injuries caused by the negligent 
running of the same? 

. One of the railroad company’s engineers, running upon the com- 
pany’s road, is still its servant while in its pay and while liable to 
be discharged by it, though in running its locomotive and cars he 
may be temporarily subject to the orders of a telegraph company 
represented in the immediate control of the train by one of its em- 
ployees, and though the train, with the railroad company’s permis- 
sion, be engaged, for the time being, solely in transporting materials 
for the telegraph company, with a force of attendants employed by 
the latter company to handle the materials and discharge them from 
the cars. Except as to acts and omissions dictated by express or- 
ders referable to the telegraph company, the engineer must observe 
the general law of diligence applicable to his vocation; and his 
failure to do so is negligence imputable to his master (the railroad 
company), who is liable for a personal injury resulting therefrom to 
one of the servants of the telegraph, company rightfully upon the 
train as an attendant or laborer. 

3. In the absence of any express contract as to risk, a railroad com- 
pany, sued by a servant not its own for injuries received on the 
train, has no concern with risks which the servant took as between 
himself and his master. As between the plaintiff and the railroad 
company, the plaintiff took all risks whatsoever not occasioned by 
negligence imputable to the defendant, but none that arose from 
such negligence. 

. A written contract with a telegraph company is not, without some 
explanation, to be treated as a contract of a telegraph company 
bearing a different name. Prima facie, the two companies are not 
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one and the same, nor is there any presumption that the contracts 
of the one have become the contracts of the other. But where a 
contract is alleged as mere inducement, and is not described as in 
writing, and is not of a class required to be in writing, a parol con- 
tract express or implied may be proved. 

. By consolidating with or absorbing the Macon and Western Rail- 
road company, under the act of 1872 authorizing the consolidation, 
the Central Railroad and Banking Company became liable to answer 
for a breach of duty by the former company towards a person who 
was rightfully upon one of its trains, and who, while being carried 
thereon, sustained a personal injury by reason of such breach. 


Railroads. Master and servant. Contracts. Evidence. 
Before Judge Gricr. Bibb Superior Court. April Term, 
1878. 


On October 5, 1875, Coggin commenced suit against the 
Central Railroad to recover $10,000.00 as damages for a 
personal injury. 

The declaration was in case, and alleged, in substance, 
that plaintiff was an employee of the Western Union Tele- 
graph Company, and as such was engaged on the 10th of 
May 1870, in unloading poles from defendant’s cars, for re- 
pairing the telegraph line along defendant’s road, between 
Macon and Atlanta—that defendant had contracted with 
said telegraph company to safely transport the said poles 
and other materials for such repairing and, also, plaintiff 
and the other servants and agents of said company employed 
about this work, and to give them opportunity safely to 
unload said poles and materials where the same were needed 
along the line—that said defendant did not so safely trans- 
port plaintiff while so employed, and did not give plaintiff 
an opportunity safely to unload said poles where the same 
were needed, but, on the contrary, while plaintiff was so 
engaged on said cars at the date aforesaid, and while the 
engine was proceeding at the usual and proper rate of speed 
for the performance of plaintiff's duties, the said defendant, 
by its agents and employees, carelessly, negligently and un- 
necessarily increased the speed of said engine and cars by a 
endden, unnecessary and improper jerk, without giving any 
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signal of warning to plaintiff, and caused him, without any 
negligence on his part, to be violently jerked and thrown 
from said train under the wheels upon defendant’s railway 
track, whereby plaintiff's body was badly bruised and cut, 
one leg broken, and great pain and suffering inflicted, and 
that, in consequence of such injuries, plaintiff has been per- 
manently disabled from laboring as formerly. Plaintiff at- 
tained the age of twenty-one February 8, 1875. 

The defendant pleaded the general issue. 

The facts presented by the testimony for the plaintiff, 
so far as material to the points decided, were, in brief, as 
follows : 

On May 10th, 1870, plaintif was in the employ of the 
Western Union Telegraph Company distributing poles be- 
tween Macon and Atlanta. He was, that day, on one of 
defendant’s trains which was carrying the poles to be dis- 
tributed between these points. He received an injury 
caused by the carelessness of the engineer in taking up the 
“slack” of the train. He was engaged at the time in 


throwing off the poles. The engine started without giving 


99 


any signal. In taking up the “slack” of the train it 
jerked him between the cars, and he was injured. The 
train was moving along slowly, and the employees of the 
telegraph company, including the plaintiff, were engaged 
in throwing off poles at intervals of seventy or eighty yards. 
He was standing up, and the car was in motion, when he 
was thrown off. The ear on which he was had on it twenty- 
five green poles. The bottom poles nearest the edge were 
thrown off successively as the train slowly moved along. 
At the time of the injury plaintiff was moving back some 
of the top poles so as to get at the others. Five men were 
on each car. Of these three would throw off and the 
other two would keep the poles from rolling down, and 
hand them to the others as they were needed. Plaintiff 
was one of the two to keep the poles from rolling down. 
He had hold of the big end of a pole lifting it up to cast 
it back on the pile when he was thrown off by the jerk. 
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The poles were placed on the ear with the heavy ends to 
the rear of it. The heavy end of the one nearest the edge 
of the car would be slipped off on the ground, and by its 
own weight and the movement of the train, the pole would 
be pulled off. There was no lifting done in throwing them 
off. The train would not stop at all, but keep moving all 
the time. The engineer was at fault in throwing on the 
steam which gave the train the sudden jerk. He had but 
a short time to distribute the poles and make connection 
with the passenger train at the next station, about six miles 
off, and was consequently working under some excitement. 
When steam is taken off the cars run together so as to 
touch the bumpers, but they come together gradually, and 
when steam is put on suddenly, the shock of the couplings 
causes a sudden jerk to each car, but a skilful engineer 
avoids the trouble. One Awtry had charge of the hands 
who were employed by the telegraph company. He was 
on the engine at the time ot the accident. There was also 
a conductor with the train who controlled its movements. 

There was also introduced in evidence for the plaintiff, 
a contract between the Macon and Western Railroad Com- 
pany and the American Telegraph Company, executed on 
June 12th, 1866, which contained the following provision : 

“The party of the first part also agrees to transport, free 
of charge, the materials and men of the party of the sec- 
ond part when engaged in the construction, repairing, in- 
specting and superintending the telegraph line, so long as 
the party of the second part shall faithfully observe and 
fulfil the conditions and provisions in this agreement con- 
tained and by the party of the second part undertaken and 


agreed to be done.” 

The evidence for the defense presented the follewing 
facts: The conductor, engineer, fireman, wood-passer and 
Awtry, foreman of the hands of the telegraph company, 
were on the engine at the time of the accident. Nothing 
unusual occurred to produce the accident. The train was 
moving slowly and the engine was being run carefully. 
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Awtry had control of his men and directed the conductor 
as to what speed should be run. The conductor followed 
his instructions as closely as possible. The train was mov 
ing up grade when the plaintiff was hurt and it is impos- 
sible to jerk the cars when thus running. To produce the 
“jerking ” the couplings have all to be together, and this can 
only happen when stopping on a level or running down 
grade. 

By an act of the general assembly passed in August, 
1872, the union and consolidation of the Macon and Wes- 
tern Railroad Company with the defendant, under the name 
and charter of the latter, was authorized and provided for. 
See acts of 1872, p. 351. 

The jury found for the defendant. 

The plaintiff moved for a new trial on the following 
grounds : 

1. Because the verdict of the jury is contrary to the evi- 
dence. 

2. Because the verdict of the jury is contrary to the law 
and the evidence. 

3. Because the court erred in charging the jury, that if 
the plaintiff was injured by reason of a danger or risk that 
was incidental to his employment on the train that day then 
he cannot recover. 

4. Because the court erred in charging the jury, that if 
the plaintiff was injured by the ordinary jerk or motion of 
the train, while he was standing,on an open platform car, 
having a heavy pole in his arms, then he cannot recover. 

5. Because the court erred in charging the jury, that if 
the train from which the plaintiff was thrown, although 
the property of the Macon and Western Railroad, and 
being run by the employees of the company, was in charge 
of and under the control of the Western Union Telegraph 
Company or its agents, and run by its direction and for its 
benefit and use, and the plaintiff was an employee of the 
company, engaged in the same service as was the train, in 
transporting and delivering the telegraph company’s poles 
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along the line of railroad, and received the injuries he now 
complained of, he cannot recover from the Central Railroad 
Company, provided the plaintiff knew the train was so 
used by the telegraph company. 

6. Because the court refused to give in charge the fol- 
lowing written request of plaintiff's counsel, to-wit: “ Un- 
der the written contract between the telegraph company 
and the railroad company, which has been put in evidence, 
the railroad company was liable for the proper transporta- 
tion of the men and materials of the telegraph company. 
If plaintiff, as one of the employees of the telegraph coim- 
pany, was rightfully on the train under this contract, and 
if he was injured by the improper or careless conduct of 
the engineer of the railroad, then the railroad company is 
liable for the injuries thus done plaintiff.” 

The motion was overruled and a new trial refused. 
Plaintiff assigns such judgment as error. 


Marswatt J. Crarke; Bacon & Rvuruerrorp; E. F. 


Best, for plaintiff in error, cited Code, $3033; 30 Ga., 22, 
23,27; 18 7b., 680; 34 7b., 330. 


R. F. Lyon, for defendant in error, cited acts of 1872 
p. 351; 46 Ga., 417; 29 Conn., 548; 25 Ala., 659; 2 Seld., 
435. 


3LECKLEY, Justice. 


1. It may be doubted whether there is any way fora 
chartered railroad company, without special permission by 
statute, to let out one or more of its locomotives and cars 
to be run by steam upon the railway track of the corpora- 
tion, and withdraw itself from responsibility for care and 
diligence in the manner of running. The: charter privi- 
leges are granted to the corporation, and in accepting them, 
it assumes the correlevant obligations. One of the latter, 
and a very important one, where steam-power is employed, 
is the use of due care and diligence to guard against injury 
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to person or property. When the corporation chooses to 
part temporarily with the direct control of some of its 
dangerous machinery, does it sever itself from the conse- 
quences of the negligent management of that machinery 
upon its own road, on the part of those to whom it has, 
for the time being, entrusted the controi? Are these latter 
su stituted in place of the company as to measures of re- 
dress; and is the security afforded in other cases by the 
capital and resources 6f the company cut off from a party 
thus injured? Compare 49 Ga., 355, with 46 Jb., 417. 
The facts of the present case, however, do not render any 
decision upon this point necessary. 

2. As between the two companies, whose servant was the 
engineer? Was he the servant of the railroad company, 
or of the telegraph company? If the former, and if he 
was negligent, and if his negligence caused the injary, his 
master must respond. He was employed by the railroad 
company, was in its pay, subject to be discharged by it, and 
was running its locomotive and its cars upon its track. 
The work in hand was the transportation and distribution 
of poles for the telegraph company. All the operatives, the 
plaintiff included, except the engineer and the conductor, 
were servants of the telegraph company, and one of these 
servants represented the latter company in supreme com- 
mand. The progress and the pauses of the train were gov- 
erned by his orders. When tostart and stop, and how fast to 
move were matters for his regulation. His place, however, as 
it would seem, was not upon the locomotive but upon the 
cars. Most probably his wishes were signified to the con- 
ductor, and by the conductor to the engineer. It is prob- 
able, moreover, that his instructions, especially as to speed, 
were general and uniform, delivered once for all, and not 
in a constant flux of change or flow of repetition; more 
resembling, it may be supposed, established law than a series 
of special providences. His concern was mainly with results, 
and his supervision of means involved nothing beyond 
seeing that the poles reached their proper places on the 
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roadside in due time and manner. There is no evidence 
that he interfered or had a right to interfere with the ap- 
plication of steam, or with manipulating the engine. These 
were for the engineer as an expert—as a craftsman skill- 
ed in his business. Certainly, tosay the most, the connec- 
tion of the two was not closer than that of pilot at the 
wheel and engineer at the throttle; and if so, the actual 
handling of the engine was exclusively for the engineer. 
Whatever the engineer did by the command of the tele- 
graph company’s superintending agent was not, we may 
concede, fault or negligence in the engineer. If there was 
an order to jerk, or to take up the slack too fast. or other- 
wise to misapply the power of the engine, obedience to the 
order may not have been matter for complaint by any ser- 
vant of the telegraph company on board. But orders to move 
at a given speed, to stop and to start, include in themsel ves 
by implication a further order to do these things in a proper 
manner, unless some particular manner is expressed. To 
cover unusual jerks, or unsafe slacking, or other hazardous 
freaks by orders, it is necessary that the orders should clear- 
ly embrace them. Any possible doubt should go against 
such a construction of orders; for it is not to be intended 
that any but ordinary and proper means are contemplated 
when an order to move, stop or start, is given. Whether 
the engineer was in fact negligent, and whether, if he was, 
that negligence caused the injury sued for, ought to be left 
open as mere matters of fact to be determined by a jury 
on the new trial which it is our purpose to award; but, in 
law, that he was the servant of the railroad company in re- 
spect to the negligence with which he is charged we have no 
doubt. Though he was subject to certain orders from the 
telegraph company, these orders did not extend, and it was 
not contemplated that they should extend, to the details of 
his vocation, to the matters of art and skill which his 
duty involved. As to these, his orders are to be looked for 
in the laws of the land, and the rule of diligence which 
they impose is the rule by which his diligence is to be 
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measured ; and for that degree of diligence on his part the 
railroad company was responsible. We see not why that 
responsibility would not hold as between the two compa- 
nies themselves. If the property of the telegraph company 
had been damaged by the same acts of negligence which 
are now complained of by the plaintiff, or if the latter 
company had been a natural person and had received the 
wounds and bruises which the plaintiff received, what, in 
either such case, would have hindered a successful action 
by the telegraph company against the railroad company ¢ 
If you hire from me the services of my skilled servant fora 
given occasion, and while about the business, he uses his skil 
negligently, and thereby you are damaged in property or 
person, am I not answerable? And will your presence and 
my absence make any difference in my liability, if you have 
done nothing which you ought not, nor omitted anything 
which you ought, to have done? And, we take it, that 
under the circumstances of the present case, the servants 
of the telegraph company were no less than the company 
itself under the protection of law against the engineer’s 
negligence, if they were rightfully upon the cars. The 
engineer’s services were not performed separately from the 
labor of these servants, byt in connection with it ; and this, 
doubtless, was contemplated in the contract, whatever that 
was, between the two companies. Youand I, let it be sup- 
posed, are carrying on, each his own business, upon the same 
premises, I in my shop, and you in the open air beside it. 
Wanting work done in my line, it is arranged between us 
that you are to send a force of common laborers with a 
general superintendent of the operations, and that I will 
furnish all the implements, with an expert to use such of 
them as require special skill in handling, and that by the 
co-operation of all these, the work is to be executed in my 
shop. We both know, and the laborers know, the execu- 
tion of such work is attended with peril rather more than 
ordinary, and that the degree of this peril depends chiefly 
on the skill and diligence of my expert. The work is en- 
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tered upon; the superintendent is faultless; the laborers 
are all faultless ; the expert alone fails in duty, is negligent 
in the use of his skill and by reason of his negligence, one 
of the laborers is physically injured: am [ not liable? My 
servant, while in my employment about my business, in my 
shop and with my tools, has negligently injured your ser- 
vant engaged with him on the same general work; the 
skilled man on whoce fidelity the safety of operations main- 
ly depended, has proved derelict, and a common laborer at 
work on a plain part of the job has been crippled or other- 
wise wounded. Is the laborer to be without remedy, or 
turned over for redress to the expert alone? Rather is not 
his negligence my negligence also? Being his master, and 
his wrongful conduct having occurred while acting within 
the scope of his employment, am [ not bound with him and 
for him? Code, $2961. While no case exactly analogous 
to the one at bar has been brought to our attention, and we 
have found none precisely in point, the principle which 
controls it is ruled or recognized in the following author- 
ities: El. Bl. & El, 899; 6 M. & W., 499; Wood’s, M. & 
S., 630, et seg; Whar. on Neg. $177, e¢ seg.; Shear. and Red. 
on Neg., §§73, 74; Story on A,ency, 8 ed., $$453 a, 453 b. 

3. The controversy not being between the plaintiff and 
his own master, the telegraph company, it is quite imma- 
terial how risk was regulated as between them._ Relatively to 
the railroad company, the plaintiff certainly assumed all 
risk, except that arising from the negligence of that corpo- 
ration or its servant, but as to the latter, it not being in 
any way waived or renounced, the general law respecting 
it is applicable, without modification. 

4, The written contract put in evidence by the plaintiff 
was irrelevant, because the parties to it were the railroad 
company and the American Telegraph Company, whereas 
the plaintiff's employer, for whom the poles were carried 
and distributed, was the Western Union Telegraph Com- 
pany. It is to be presumed that one and the same company 
does not bear two names, and no change of name appears ; 





FEBRUARY TERM, 1879. 695 


Coggin vs. The Central Railroad Co. 





nor is there any evidence that this contract or any other, of 
the former company, has become the contract of the latter 
company. While, therefore, this written contract cannot 
be regarded, there is evidence enough in the record to jus- 
tify the inference that there was a contract of some kind 
between the railroad company and the Western Union Tel- 
egraph Company, under which the work was done. What 
the terms of it were we know not. It is to be presumed 
that the railroad company did not carry the poles gratui- 
tously, but for compensation to be made or rendered in 
some way. No law requires such contracts to be in writ- 
ing, and the parol evidence in the case bearing directly or 
indirectly on the existence of a contract, is pertinent. A 
contract between the two companies is alleged in the decla- 
ration merely by way of inducement, and is not described 
as being in writing. 

5. It will be noticed that the railroad company of which 
we have hitherto spoken in this opinion is not sued, but 
that the suit is against the Central Railroad and Banking 
Company. By the authority of an act passed in 1872, the 
latter company absorbed the former, and the former vol- 
untarily went ont of existence as a corporation. One of 
the provisions of the act, cast upon the latter all the con- 
tracts of the former, but the act was silent asto torts. Now, 
the point is made that the present action is for a tort, and 
therefore that it is not maintainable. To this there are two 
replies, one of which may satisfy some minds, and the other 
others; and possibly many minds will be satisfied with 
neither, nor with both together. The first reply is, that 
the word contracts is not used in the act ina strict sense, 
but in a loose and comprehensive signification, as meaning 
liabilities, without respect to the means by which they 
arose. It is contrary to the general rule of law in this 
state to withdraw the assets of a dissolved corporation from 
the reach of creditors. Code, §1688. In this section of 
the Code the word debts is used, and there isa strong 
probability that the word was intended to embrace liabilities 
of all classes, torts included. Those having claims for torts, 
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not yet reduced to judgment, are not strictly creditors ; 
their demands are not debts in the ordinary and proper 
meaning of the term, yet they are clearly witlin the equity 
of the statute. These same observations are applicable to 
the act of 1872, which happens to use the word contracts, 
instead of the word debts, which the Code uses, and instead 
of the word liabilities, which would very likely express 
what was really intended by both the act and the Code 
better than either of the words employed. The assets of 
the dissolved company all passed under the act of 1872 to 
the Central Railroad and Banking Company, and unless 
they are insufficient for the purpose, and there is no sug- 
gestion that they are, they should in its hands be as acces- 
sible to those whom the former company had wrongfully 
injured, as to those whom it had promised to pay. The 
second reply is, that the transaction alleged is, taken in its 
whole scope, and looked at to the bottom, a contract as well 
as a tort. When the company received the plaintiff on 
board its cars to be carried, the law implied a contract on 
its part to carry as safely and securely as the degree of dili- 
gence to which a private carrier, if not a public carrier, is 
bound, would accomplish. In connection with this con- 
tract, and based upon it, arose a duty the breach of which 
duty is the tort sued for, the breach of contract being also 
apparent from the averments. That the breach of duty 
instead of the breach of contract is perhaps the immediate 
gravamen of the action, and that the declaration is in case 
instead of assumpsit, are each more in the nature of for- 
mal than of substantial embarrassments. A recovery on 
either the tort or the contract, would bar a subsequent action 
on the other; and it is not apparent that the measure of 
damages would be substantially different. In this state 
forms of action are generally immaterial. It is only nec- 
essary to set forth the facts fully and distinctly; and in so 
doing, the present declaration sets forth facts from which 
a contract and its breach can be collected, as well as many 
other particulars. 
Judgment reversed. 
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. Permissive possession of land without the payment of rent, having 
been enjoyed by a son-in-law for about twenty years, and, in the 
meantime, the father-in-law having made his will and devised the 
premises to the son-in law absolutely, clogging the devise with no 
condition, burden or duty whatsoever ; and the father in law, after 
resuming possession and holding it for a few months, having died 
without changing his will, the will, after probate, should be re- 
garded as confirmatory of the implied or presumptive gift indicated 
by the long continued possession free of rent. 

. A creditor of the devisee, upon a contract made before the testator 
resumed possession, having attached the land some two years after 
probate of the will the devisee, (the defendant in attachment) could 
not defeat the levy by a disclaimer of the devise, made by deed 
executed after the levy took place ; nor could the executors defeat 
it by setting up their non-assent to the devise, there being, on the 
facts in evidence, no justification for withholding their assent, the 
land not being required for the payment of the testator’s debts, or the 
expenses of administration. 


3. Though to the ordinary issue in a claim case, to wit, that the prop- 


erty is subject, the plaintiff, superadded a specification of particular 
facts, such as that the property was devised, and that the executors, 
without good reason, withheld their assent, the evidence was not 
necessarily to be restricted to the particular facts alleged, but it 
might take as wide a range as if the ordinary issue had stood by it- 
self. 

. General reputation of title is not admissible. 

. Slight errors in admitting or rejecting evidence, or immaterial er- 
rors in charging the jury, are not cause for a new trial, the verdict 
being in accordance with the law and the great controlling elements 
of fact. 

With or without the suggestion of counsel, the court may recall 
the jury while they are in the act of retiring, and correct or explain 
any part of the charge which the court apprehends may not have 
been delivered with due accuracy or clearness to convey the mean- 
ing intended. 

. That the sheriff, whilst the jury were on a walk after being charged 
with the case, spoke to one of them in the presence and hearing of 
the others, respecting the health of a member of the sheriff’s family, 
is not cause for setting aside the verdict. 

. That the sheriff selected and summoned the tales jurors necessary 
to complete the panel, he being plaintiff in a like case pending in 
the court against the same defendant and the same claimant, in- 
volving the same property, should have been urged as an objection 
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to the talesmen before the trial was begun. It comes too late after 
verdict. 

9. Inaclaim case, a verdict finding the property subject need not 
specify why it is subject, whether there be one issue only or several 
issues. 

10. Newly discovered evidence which could not change the result is 
of no consequence. 


Gift. Wills. Debtor and ereditor. Executors and ad- 
ministrators. Claim. Pleadings. Evidence. New trial. 
Charge of Court. Practice in the Superior Court. Jury. 
Sheriff. Verdict. Newly discovered evidence. Before 
Judge Bucnanan. Heard Superior Court. September 
Term, 1878. 


On January 6, 1877, an attachment in favor of Frost 
against Jones and wife, was levied upon let 285 in the 12th 
district of Heard county. Daniel as executor of John 
Daniel, in behalf of himselt and his co-executor, interposed 
aclaim. At the March term, 1878, the plaintiff tendered an 
issue that the property levied on was subject. He also 
pleaded specially the following facts : 

On August 13, 1868, testator made his will, by which the 
lot levied on was bequeathed to defendant Jones. Testator 
died on January 5th, 1875, and his will was admitted to 
probate at the following February term of the court of 
ordinary. Claimants, who are the executors, have capri- 
ciously withheld their assent to the devise aforesaid, al- 
though all debts of a higher dignity had been settled and 
the other legacies turned over before the levy. The executors 
have conspired with each other, and with the defendant 
Jones, to defeat said devise in order that it may not be 
made subject to the debts of the devisee. Wherefore 
plaintiff prays that said executors may be decreed to assent 
to said legacy, they having been qualified for more than two 
years before the levy; and that the property levied on 
be decreed to be subject to his debt. 

The claimants joined in the issues thus set forth. 

The evidence presented the following facts : 
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The defendant Jones married the daughter of testator 
about the year 1854 or 1855, and was then placed, with his 
wife, in possession of the lot of land in controversy. The 
testator allowed him and his wife all the rights and _privi- 
leges of owners, but he retained the title in himself. He 
pursued this practice with each of his children. Plaintiff's 
debt was contracted when this was the condition of affairs, 
on December 17, 1873. In November, 1874, testator re- 
sumed possession, and shortly thereafter defendant and wife 
moved to Texas, where they have since resided. Testator 
often expressed it to be his intention to give this lot to 
Mrs. Jones free from the liabilities ete., of her husband, and 
it was supposed by some if not all parties for a long time af- 
ter his death that this had been done. But Mrs. Jones 
having returned from Texas for the purpose of selling the 
land, a gentleman who was contemplating purchasing exam- 
ined the will, when it was discovered that the devise was 
absolutely to her husband. Soon after this discovery this 
attachment was levied. The will was executed on August 
18, 1868, and admitted to probate on February 1, 1875. 
The testator died on January 5th of the last named year. 

On February 23, 1877, the defendant Jones, having, as 
he testifies, come to a knowledge of the terms of the will 
not until within that same month, executed an instrument 
under seal, in substance, as follows: Be it known that I, 
said Wm. J. Jones, having never assented to, accepted or 
ratified the bequest in item 6. of the will of John Daniel, 
and having never since his death exercised any control or 
authority over the lot therein devised, and it being my firm 
intention never to accept said devise, knowing that said lot 
was not intended by said testator for me, but that my name 
was by mistake or inadvertence inserted in said item, con- 
trary to the known intentions of testator as expressed before 
and after the making of said will, I do, by these presents, for 
myself and heirs, absolutely renounce and disclaim any and 
all right, title or interest in said lot, and do hereby abso 
lutely refuse to accept and ratify such bequest. 

45 
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No reason was shown by the claimants why assent to de- 
vise was withheld. The estate was perfectly solvent. 

The jury found the land subject. The claimants moved 
for a new trial upon the following, amongst other grounds : 

1. Because the court charged the jury, that if they be- 
lieved from the evidence that W. J. Jones took possession 
of the land in dispute in his own right, and held it ad- 
versely for the space of twenty years; if his possession was 
public, continuous, exclusive, uninterrupted, and peaceable, 
and accompanied with a claim of right, during the space of 
twenty years, they should find the property subject. In this 
connection the court also charged §2680 of the Code, as to 
what constitutes actual possession. 

2. Because after the court had fully charged the jury, 
on the request of counsel for plaintiff, it called them back 
and said: “ Brother Cox (counsel for plaintiff) is afraid you 
misunderstood the latter part of the charge. If you be- 
lieve the title to the land was in W.J. Jones at the time of 
the levy of the attachment, you should find the property 
subject. If you believe the title to the land was not in 
W. J. Jones at the time of the levy of the attachment, you 
should find the property not subject.” 

3. Because the court refused to direct the jury, after the 
verdict was read, to state therein on what issue they found 
the property subject, plaintiff having claimed to have shown 
title in the defendant as follows: (1). By the will of John 
Daniel. (2). By adverse possession for 20 years. (3). By 
parol gift and valuable improvements. (4). By seven years 
exclusive possession of a child without payment of rent. 

4. Because the court permitted the plaintiff, over the 
objection of claimants’ counsel, to introduce evidence of 
title in W. J. Jones by prescription, as stated in the pre- 
ceding ground, without first pleading the same in his issue. 

5. Because the sheriff, who is the plaintiff in a similar 
case against the same land, conversed with the jury after 
they retired to make up their verdict, he having, also, as 
sheriff, selected three persons to fill up the panel of trav- 
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erse jurors drawn by the court, one of them being on the 
jury which tried the case, and having also participated with 
the plaintiff and his counsel in selecting the jury. 

6. Because the court excluded the testimony of Glover 
to the effect “that it was his understanding all the time 
that the land belonged to old man Daniel, and he put W. 
J. Jones on it to make a living,” the witness stating that 
he did not know from whom he derived such under- 
standing. 

7. Because one of the jurors being stricken for cause, 
and plaintiff insisting on a full panel, the said sheriff, by 
direction of the court, summoned a juror to take his place, 
who was placed on the panel from which the jury trying 
the case was stricken, claimants’ counsel not knowing at 
the time that said sheriff would participate with plaintiff 
in striking the jury, or that he had made an agreement with 
plaintiff that he would use all his influence to assist him in 
gaining the case. 

8. Because of the newly-discovered evidence of Littleton 
Pascal. 

The affidavits submitted in support of the 5th and 7th 
grounds showed that the talesmen were selected by the 
sheriff in the ordinary discharge of his duty, without refer- 
ence to any case; that he did not assist in striking the jury, 
and that there was no agreement between the sheriff and 
the plaintiff as to the former’s assisting him to a successful 
issue of the trial. That the only, conversation between the 
sheriff and the jury resulted thus: The sheriff had not 
been to his home during the week. One of the jurors in 
going to and from home each night and morning, passed 
his house. This juror, in the presence of the others and 
the bailiff, as they were going from the court-house fora 
walk, called out to him publicly that his son Dick was sick. 
The sheriff inquired how he was, when the juror responded 
that he was “ better this morning.” 

The affidavit of Paschal in support of the last ground, 
was to the same import as all the evidence of the claimants, 
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showing that Jones, whilst in possession of the land in con- 
troversy, did not regard it as his own. 
The motion was overruled, and claimants excepted. 


L. R. Ray; W. H. Danret; B. H. Biewam; L. H. 
Fratuerston, for plaintiffs in error, argued as follows: 

Disclaimer defeated devise, Bouv. L. Dic., “ Bequest ;” 
Code, §§2657, 2658; Cruise’s Dig., vol. 4, title 32, chap. 
26, $1; 2b. p. 337, $5, 345, $1; 3 Barn. & Ald., 31; 6 
Cow., 617; 20 John., 184; 12 7b., 420; 21 Ga., 257; 17 
Ib., 267; Hill on Trust., 224; Code, §§3162, 3164, 2465 ; 
20 Ga., 480; 5 7b., 341; 1 7b., 501; 55 7b., 359; 48 ZB., 
596; 51 Zb., 147; 14 b., 362. Pleadings requisite in 
claim cases, 54 Ga., 620, 624; 57 7b., 416. Adverse pos- 
session, Code, §2679; 10 Ga, 408; 17 Zb., 558. Preserip- 
tion of twenty years ; that length of time has not passed since 
enactment of law. It first became law in 1767; was re- 
pealed in 1805; revived again June 26 and December 8, 
1806, see Prince’s Dig., 315; repealed again January 22, 


1852; 15 Ga., 549; acts of 1855-6, 233; 38 Ga., 439; 
28 /b., 130. Verdict should specify on what issue found, 
Code, §3560; 58 Ga., 417. Conversation of sheriff with 
juror, 44 Ga., 200; 48 Lb. 20, 140; 42 Lb. 64; Smith 
vs. Lovejoy, decided March 11, 1879. 


T. H. Warraxer; A. H. Cox, for defendant, cited, on 
adverse possession, Code, §2682; 1 Gr'lf Ev., 17; 1 Bouv. 
L. Die., “ Adverse Possession ;” /d., “ Prescription ;” 30 
Ga., 896; 43 Lb., 352; 38 7b.,439; 48 7b., 334; 4 Wheat., 
207; 1 Kent, 455; 34 Ga., 354; 7 Zb., 3. On disclaimer, 
Code, §1947; 19 Ga., 288. On verdict, 57 Ga.,47; 52 Z6., 
543; 49 Zb., 283. On competency of jurors, 60 Ga., 520. 
On newly-discovered evidence, 41 Ga., 426. 


Bieckey, Justice. 


The evidence in the record conducts, partly by direct 
statement, and partly by reasonable inference, to the follow- 
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ing conclusions of fact: That onthe marriage of Jones and 
wife in the year 1854 or 1855, most probably in the former, 
John Daniel, her father, purchased the land now in dispute 
for his daughter as a marriage portion, removed them to it, 
and settled them upon it; that from that time until Jones 
and family removed to Texas in November, 1874, Jones 
was in continuous, unbroken possession, the first one or two 
years holding in person, and afterwards by his tenants, and 
during the whole period received and enjoyed the rents and 
profits; that while thus in possession he erected upon the 
premises a gin-house and screw, cleared much of the land, 
and fenced a large portion of it; that he was or became a 
prosperous farmer, had one or more other plantations, con- 
tracted debts, fell into reverses, and in 1873 became insolv- 
ent; that it was Daniel’s custom, when his children left 
him, to provide them with land, retaining the title in him- 
self, but permitting them to use and enjoy free of rent; 
that in the cases of several sons and one daughter, to whom 
he had supplied land in this way, he devised the land to 
them by his last will; that Jones, though using and in gen- 
eral treating the land as his own, and sometimes speaking 
of it as his, did not claim it independently of, or adversely 
to Daniel, but often expressly recognized the fact that Dan- 
iel had retained and still had the title; that on removing to 
Texas in 1874, he reluctantly surrendered possession to 
Daniel, the latter requiring it ; and that the debt on which 
the attachment is founded was contracted before the change 
of possession. Jones was a witness for the claimants, and 
testified, amongst other things, that Daniel gave the land to 
Mrs. Jones when she was married, retaining the paper title 
to prevent the property from being squandered. He also 
testified that learning from Daniel (when does not appear) 
that he intended a separate estate in Mrs. Jones, he, Jones, 
for many years before he left Georgia, returned the prop- 
erty for taxes in her name; leaving room for the inference 
that he had previously returned it in his own. He further 
testified that shortly before he removed to Texas, Daniel 
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interdicted any sale of the land, and said he, Jones, should 
never have the power to sell it or to spend the proceeds, but 
that it should remain for the use of Mrs. Jones. The will 
of Daniel was executed in 1868, and its sixth item is in 
these brief and plain terms: “I will and bequeath unto 
iny son-in-law Wm. J. Jones, lot of land No. 285, in the 
12th district of originally Troup, now said county of Heard.” 
There is no other mention of Jones, and no mention at 
all of his wife, in this instrument, save that there is a gen- 
eral residuary clause in favor of all the testator’s children 
as a class, and the evidence discloses that they were nine in 
number. 

1. If we regard the land as given to Mrs. Jones on her 
marriage (and Jones testifies that it was), with no express 
creation of a separate estate, the law asit then stood, and 
as it remained up to 1866, carried the ownership through 
her into her husband. The two were put into possession 
together, which actual occupancy lasted for a year or two, 
and afterwards he held by his tenants, receiving all the 
rents and profits. There is no indication in the evidence 

_that he received these as trustee or agent for his wife, and 
not as husband, or that they went to her use and not to his 
own. For nearly or quite twenty years, his possession and 
enjoyment continued. It is true the paper title was retained 
by the donor, and Jones always recognized that fact, never 
repudiating him as lord paramount, in speaking of the ti- 
tle to others, but freely admitting that he had retained the 
title, and still held it. It is true, also, that when removal 
to Texas was about to take place, Daniel required the pos- 
session to be restored, and that Jones, without objection, 
but with considerable show of reluctance, yielded, he as 
well as his wife bursting into tears, and saying it was 
“mighty bad.” Thisresnmption of possession is the only 
act on the part of Daniel out of harmony with the theory 
of a substantial gift in the beginning. The mere retention 
of the formal title is not uncomiion. When parents give 
land to their children they frequently take their own time 
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to convey, sometimes doing it by deed, sometimes by will, 
and, in here and there an instance, delaying it until death 
surprises them and it is too late to convey at all. In this 
case, however, Daniel, when he resumed possession, had al- 
ready executed the conveyance six years previously, and it 
was only awaiting his death to become effective. Two 
years before the will was made, the law had been changed 
so that property afterwards vesting in the wife would not 
pass to the husband; insolvency had overtaken Jones the 
year before the possession was resumed, and five years after 
the will was made, and Daniel, as the evidence shows, knew 
it; still, he left the will as it was, and died without alter- 
ing its provisions. Are not these facts sufficient to qualify 
and explain the resumption of possession, and to show that 
he intended the gift to stand, and the will to pass title in 
confirmation of it? There is no evidence that he acted at 
any time under a mistake of law, or in ignoranco of the 
law. The presumption is that he knew a gift to the wife 
was a gift to the husband when he gave this land to his 
daughter and put her and her husband in possession ; and 
it is also to be presumed that he knew of the change which 
the law had undergone before the execution of his will. 
The answer to all his mere declarations, granting that he 
made them, is the will. That is an act, and the most sol- 
emn act of his life, and according to it, his intention was 
for Jones to have the land—not Mrs. Jones or anybody 
else. That he made no attempt to withhold or divert the 
formal title from Jones (the real owner) after learning 
of the latter’s insolvency, is a bright and lasting honor to 
his memory. He knew that Jones had obtained credit 
while in possession, and while enjoying the property osten- 
sibly as his own ; that the possession had been exclusive and 
long continued ; that its natural effect, under the cireum- 
stances, was to serve as a basis of credit, and excite the ex- 
pectation of creditors; he weighed these considerations, 
doubtless, as an honest man, and concluded to live and die 
by the will as it was. Such an exhibition of old-time con- 
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scientiousness is refreshing. Virtue, in all the offices of life, 
must take its orders from duty, not from happiness. Hap- 
piness is not the mistress of the moral honsehold, but the 
favorite daughter. Though the most cherished, she is not 
the most discreet member of the family. She is to be 
checked and restrained, and not have her own way. With 
too much indulgence, or too much present gratification, 
she becomes a spoiled child, and degenerates into misery. 

We have seen the result of following out the testimony 
of Jones that there was an express gift to his wife. A 
like result will ensue if we disregard that testimony, and 
confine our view to an implied or presumptive gift, as 
shadowed forth by the relationship of the parties, the cir- 
cumstances under which the possession and use commenced, 
and the long period during which they continued. In either 
event the will ought, in this litigation, to be regarded as 
confirmatory of the gift. 

2. Under the foregoing cireumstances, what was the effect 
of the written disclaimer executed by Jones two years after 
the will was probated, and a month after the land was seized 
as his property by virtue of the attachment? Authorities 
on the disclaimer of legacies and devises are abundant. 
Many are referred to in Viner’s Abridgement, in Bacon’s 
Abridgement, in Comyn’s Digest, and elsewhere. A very 
full case on the subject is to be found in 1 Rob. (Va.), 94; 
and cases more or less instructive are reported in 4 Mete., 
584; 23 Me., 269; 2 Story, 327; 6 B. & C., 112, and 2 
Bing., (N. C.), 70. The rule is plain and uniform, that, in 
general, a disclaimer made and promulgated in proper time 
and manner prevents the intended estate from vesting ; the 
reason for which is, that no man will be constrained to ac- 
cept property or an interest in property contrary to his own 
election and consent. Riches are not to be foreed on people 
—whether they will or not. Property isa burden as well 
as a benefit, and whoever is unwilling to bear the burden 
for the sake of the benefit, is at liberty to decline both. 
Numerous as are the authorities on the general subject, it 
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is not easy to find even one which treats of a disclaimer ex- 
ecuted after the property has been seized under legal pro- 
cess at the instance of a creditor of the legatee or devisee, 
and whilst the matter of the legacy or devise is thus in 
gremio legis. The one nearest in point which we have 
been able to discover is 2 Story, 327, supra ; and the ques- 
tion is there only glanced at, neither fully discussed nor 
directly decided. The bearing, however, of the opinion so 
far as it goes, is towards some limitation upon the broad 
right of disclaimer, where the rights of third persons have 
attached or intervened. The law takes note of the acquisi- 
tive principle of human nature which impels men ordinarily 
to accept whatever of bounty is offered them. Code, §2658. 
A creditor is not over-rash in shaping his own action by a 
presumption which the law itself indulges. When he has 
so done, can the donee, his debtor, step in and by mere 
whim or caprice defeat him ? If there is a substantial reason 
for the donee’s conduct, other than the unworthy object of 
baffling his creditor, as, for instance, where the legacy or 
devise is coupled with a duty or obligation not incident to 
the bare absolute ownership of property, a disclaimer ought 
to, and doubtless would, prevail; but if it is clear that the 
donee, supposing him to be possessed of the average traits of 
humanity, would accept for himself were he unobstructed 
and unprovoked by his creditor, and that he is moved to 
disclaim by mere perverseness or passion, it would seem 
that the law ought to overrule his election, to the extent of 
the inchoate or prima facie lien which has been acquired 
by means of the legal seizure. Let him renounce if he will 
what the incumbrance may not absorb; but can he divest 
the incumbrance altogether by his renunciation? On the 
other hand, however, a candid mind must admit that free- 
dom of election, such as the general doctrine of disclaimer 
seems to imply, would be much more restricted than what 
we term mental freedom, or freedom of will, ordinarily is, 
if we cut off the election from whim and caprice, and from 
the unworthy passions and motives from which a great part 
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of human conduct, in this imperfect world, proceeds. To 
do as one pleases, even when he pleases, in his own business, 
to act absurdly or from low impulses, is a very precious 
right. The right, especially, to harry and bedevil one’s 
creditor is inestimable! From the narrower point of view 
of strict law, it may be said, also, that disclaimer does not 
simply divest the intended estate, but goes back and hinders 
any complete vesting of it ; that the creditor, when he seizes 
or levies, fastens upon an inchoate, imperfect interest of his 
debtor ; that this interest does not grow or increase because 
in gremio legis, but after seizure is just what it was before ; 
and that, hence, it follows that the seizure does not put the 
interest beyond the reach of a disclaimer. A creditor, it 
may be urged, is entitled to obtain satisfaction out of what 
his debtor owns, but not out of what the debtor expressly 
refuses to own. These difficulties in the way of a creditor 
who has only the bequest or devise to back his levy, where 
he is met by a disclaimer otherwise sufficient to defeat his 
debtor’s interest, are, it must be admitted, formidable. In 
this case, as we have already seen under the preceding head, 
the creditor has a substantial gift to his debtor inter vivos, 
on which the devise itself was founded; and he has, more- 
over, the equitable fact that he extended the credit whilst 
the debtor was in possession of the premises as apparent 
owner! The actual case has all this concreteness—all this 
rich meat in it. The long holding of Jones was subordinate 
to all the rights which Daniel retained, but when Daniel 
was satisfied for him to have the land as full and complete 
owner, who else had a right to object or complain ? It seems 
beyond all doubt that if Jones were disposed to claim the 
land by reason of the gift, or of his marital relation at the 
time of the gift, his protracted possession and the will, all 
put together, his claim would be irresistible; and shall a 
creditor who became such pending that posseasion stand 
on a lower footing because Jones prefers to baffle him in 
favor of Daniel’s residuary legatees or heirs at law? The 
Code says, (section 1945), “‘ The rights of creditors shall be 
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favored by the courts, and every remedy and facility af- 
forded them to detect, defeat and annul any effort to defraud 
them of their just rights.” With the last possible objection 
of Daniel removed out of the way, is it not just and honest 
that this land shall be devoted to the payment of a debt 
which Jones contracted whilst he held it as ostensible owner ? 
and shall he, by co-operating with the executors, he working 
by disclaimer and they by claim, be permitted to defeat this 
righteous result? The executors have had full time to ad- 
minister, and had full time before the levy was made. They 
had paid all the debts except some trifles, and had executed 
the will as to all bequests and devises except this to Jones. 
The property which it embraces is not needed to meet either 
debts or the expenses of administration. Why then should 
they withhold their assent to the devise? Why, in view of 
the lapse of time and the condition of the estate, shall their 
assent not be presumed? Or, under the equitable pleadings 
in this case, why, if necessary, might not their assent be 
coerced by decree ¢ ' 

3-10. The substance of the entire case, on its real merits, 
is exhausted in the foregoing paragraphs. The rulings of 
the court on the points of practice raised, and on other 
small matters, may be collected from the head-notes. We 
do not mean to pronounce the charge of the court com- 
pletely accurate, vr to say that there was no error whatever 
in admitting or rejecting evidence. What we do decide is, 
that there was no material error, and that the verdict was 
correct. The motion for a new trial was properly overruled. 

Judgment affirmed. 


CaMPBELL é¢ al., executors, vs. Ropertson. 


The testator devised and bequeathed his whole estate to his wife for life. 
He had one son and one daughter, the former of whom had five, and 
the latter three children, all of them minors. For the support, 
maintenance and use of his son’s wife (present or future) and of his 
son’s children, born and to be born, he devised the remainder in 
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certain specific realty, in trust, to be held by the trustees named, 
during the life of his son, and at the son’s death to be equally 
divided among and conveyed in severalty to his children then liv- 
ing, or their lineal representatives, per stirpes; and in default of the 
son’s children, etc., then overthe children, etc., of the daughter. In 
like manner, for the support, maintenance and use of his daughter 
and her children, born and to be born, he devised the remainder 
in certain other specific realty, in trust, to be held by the trustee 
named, during her life, and at her death to be equally divided 
among and conveyed in severalty to her children then living, or 
their lineal representatives, per stirpes; and in default of her children, 
etc., then over to the children, etc., of the son. In respect to both 
these devises, there was an express direction to the trustees not to 
encroach upon the capital, but to use for the beneficiaries the in- 
come only, making such reasonable differences in expenditures 
and allowances for each as occur in families in like condition, 
without accountability between them therefor. After these 
provisions of the will, and some others not material, the testator 
disposed of the residue of his estate by devising and bequeath- 
ing the same to his executors in trust “to and for the use, 
benefit and behoof of all his grand-children, per capita, here- 
tofore or hereafter born, the survivors or survivor of them, until 
majority or marriage, and as each one arrives at the age of twenty- 
one years, or marr':3, then, to take out and convey to him or her, in 
fee simple, one equ | share thereof, according to the number then 
entitled, upon their majority or marriage; and if the last one so 
entitled shall die before majority or marriage, then, at the death of 
such one, this last share shall be equally divided and conveyed to 
said grand-children surviving, or tke representatives thereof, per 
stirpes.”” After the death of testator’s wife, and whilst his son and 
daughter were both alive, and during the minority of their children, 
except one child of the daughter, who had arrived at majority, the five 
children of the son filed their bill against the executors and against 
tbe three children of the daughter, to reach the income of the residue 
accruing after the death of the tenant for life (the wife of testator), 
with a view to derive necessary maintenance from the same, the 
income from the specific devise made for their benefit proving in- 
sufficient, and the testator’s son, their father, being unable to sup- 
port them. It did not appear that the children of the daughter 
needed for their maintenance any part of the income in question. 
Their mother, however, as the guardian ad litem of her two minors, 
prayed in her answer to the bill, for the allowance and payment of 
their shares of said income. The court decreed, in substance, 
‘‘That the executors pay over to the legally appointed guardians 
of the testator’s grand-children (both complainants and defendants) 
their respective shares of said income now in hand, or which may 
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accrue from time to time until the marriage or majority of the last 
grand-child born or to be born, deducting the expenses of admin- 
istration, the amount of any debts, and the cost of repairs and insur- 
ance: provided, that the amount of the interest is to vary from time 
to time with the number of grand-children who are minors and 
unmartried at the time of the respective payments, the present in- 
terest of each being one-eighth.” It was further provided in the 
decree that the bill remain open to compel, if necessary, satisfac- 
tory accounting, etc: 

Heid, that it was the purpose of the testator to add the income to the 
corpus of the residue, ard to constitute the whole a common fund 
out of which to furnish a portion to each grand-child as he or she 
became of age or married; and that those only who shall attain 
majority or marry will be entitled to participate in the distribution. 
Also,that inasmuch as unborn grand children, and,by possibility, the 
children of grand-children, may take, to the exclusion of all the 
minors now living, there can be no application of any part of the 
fund to maintenance. A further impediment is, that the testator set 
apart all of his estate which he interded to be devoted to this object. 


Equity. Wills. Estates. Income. Before Judge Por- 
tix. Richmond Superior Court. October Term, 1878. 


Emily F., Mary Belle, William M., Louisa L., and Abner 
P. Robertson, minors, and children of William H. Rob- 
ertson, who appeared by their father and next friend, 
brought their bill against John B. Campbell and John T. 
Shewmake as executors of Abner P. Robertson, deceased, 
Mary A. Kirkpatrick, the daughter of the said Abner P., 
and John C., Mary A., and Annie Kirkpatrick, her chil- 
dren, the last two minors, for whom their mother appeared 
as guardian ad litem. ; 

The facts of the case, so far as material, appear in the 
head-note. 

The chancellor decreed as follows: 

“The jury having by their verdict determined the issues 
of fact submitted to them, it is, in view of the finding and 
other facts admitted in the answer of defendants, or not in 
dispute, considered, adjudged and decreed by the court, 
that the defendants, John B. Campbell and John T. Shew- 
make, as executors of Abner P. Robertson, and trustees 
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under the ninth item of testator’s will, pay over to the le- 
gally appointed guardian of complainants and defendants, 
who are also the grand-children of Abner P. Robertson, 
their respective shares of all the income now in the hands of 
said defendants arising from property held under said ninth 
item, or which may hereafter come into their hands or 
those of their successors, from time to time, until the mar- 
riage or majority of the youngest grand-child, born or to 
be born, of the said Abner P., by his son William H., or 
his daughter Mary A. Provided, always, that this is to be 
done, less the expenses of administering the estate of said 
Abner P., the payment of any debts hereafter arising against 
said estate for which reservation is to be made, as well as 
repairs upon and insurance of improvements. 

‘Provided, further, that the amount of this interest is to 
vary from time to time with the number of grand-children 
of said Abner P., whoare minors and unmarried at the time 
of the respective payments. It is further ordered and decreed 
that the present interest of each complainant and other 
grand-children, is one-eighth, and that the bill remain open, 
to compel satisfactory accounting, if not made pursuant 
hereto.” 

To this decision the said John B. and John T., executors 
as aforesaid, excepted, and for assignment of errors, say that 
the court erred : 

1st. In holding that under said will, any distribution or 
payment to and for the benefit of said grandchildren, at 
present or in the future, before each married or arrived at 
the age of twenty-one years, could be made or was author- 
ized by said will, or any such payment or distribution, ex- 
cept to each grand-child as aforesaid, as he or she marries or 
arrives at majority. 

2d. In holding that one-eighth part of said rents, issues and 
profits, less certain expenses and debts mentioned, shall be 
paid to the legally appointed guardian of said complainants 
and defendants, who are also grand-children of said Abner 
P., for each of said grand-children, immediately and for the 
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future, without any reservation for the grand-children of 
said testator hereafter born, mentioned in said will, out of 
said rents, issues and profits, and without any protection of 
their interest therein, except such as may arise out of in- 
come under said will, accruing after the birth of such future 
grand-children under said ninth item. 

3d. In decreeing that said payment and distribution to 
said guardian for said minors should be made without re- 
quiring bond and security to refund respectively the pro- 
portionate part of each to after-born grand-children afore- 
said, of the share of said after-born grand-children in said 
present and future rents, issues and profits, or any other 
protection or preservation of the rights and interest of said 
grand-children hereafter to be born. 

4th. In deciding that grand-children of said Abner P., 
who may hereafter be born of his said son or daughter, have 
no sufficient present interest in said rents, issues and profits 
to prevent the payment and distribution of the same, or any 
part thereof, to the grand-children now living. 

5th. In failing and refusing to require any bond or other 
security for the interests and shares of said grand-children of 
said Abner P., hereafter to be born. 


Joun T. SHewmaxke; J. CO. C. Brack, for plaintiffs in 
error, cited 18 Ga., 59; 1st Roper on Leg., 497, 500, 578; 
6 Vesey, 239; 9 7b., 224; 3 Lb., 367; 12 1d., 74; 2d Roper, 
240, 248-252, 261; 2d Perry on Trusts, 616, 619; 4 Rich., 
S. C., Eq., 266; 4 Ga., 535; 23 7b., 23; 34 7d., 401; 3 7d, 
206; Code, §§2458, 2460. 


Frank H. Mitten; W. A. & J. M. Watton; Frep. T. 
Locxuart, for defendants, cited Code, §§$2456, 2459; 28 
Ga., 377; 19 Zb., 127; 53 Zb., 575; 34 7b., 400; 18 Zd., 
56; 4 Jb., 584; 18 Jb, 57; 3 7b. 202; 29 Jb, 491; 22 
Ib., 323; 28 Lb., 328; 57 Lb., 258 ; 12 Lb., 47; 5th Vesey, 
104; 2 Perry on Trusts, §§615-617. 
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BLEcKLEY, Justice. 


The several items of the testator’s will which bear on the 
question before us are the second, third, fourth, fifth and 
ninth. These, for a better understanding of the exact 
point to be decided, I copy from the record, omitting of 
what is contained in them only descriptive clauses, and one 
or two special directions as to smal] articles of property : 
Item 2, “ I devise and bequeath unto my wife Mary Rob- 
ertson, all my property at my death, both real and personal, 
heretofore or hereafter acquired, for the term of her natu- 
ral life :” Item 3, “I devise and bequeath unto John B. 
Campbell, of said county, subject to said life-estate of my 
wife, certain real estate in said city, to-wit: (four described 
lots, with the improvements thereon) to have and to hold 
the same, from and after the death of my said wife, in trust 
for the support, maintenance and use of my daughter Mary 
Kirkpatrick and her children heretofore and hereafter born, 
for the term of her natural life, free from the contracts, 
liabilities and control of her present or any future hus- 
band ; and at her death in further trust to equally divide the 
same and convey it in severalty to her children living at the 
time of her death; or the lineal representatives thereof, 
per stirpes; and in default of such children and represen- 
tatives thereof, in trust for the children of my son William H. 
Robertson living at the time of her death, or the lineal repre- 
resentatives thereof, per stirpes, and such children as may 
be born to him thereafter :” Item 4, “I devise and bequeath 
unto Lucius A. Luke, of the county of Columbia, and said 
John B. Campbell, subject to said life estate in my wife, 
certain other real estate in said city, to-wit, (eight described 
lots, with the improvements thereon) to have and to hold the 
same from and after the death of my wife, for the support 
maintenance and use of the present or any future wife, and 
the chilaren heretofore or hereafter born, of my son Wil- 
liam H. Robertson, for the term of his natural life, free 
from the debts, contracts, liabilities and control of said 
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William; and at his death, then to equally divide the same 
among and in severalty convey to his children living at the 
time of his death, or the lineal representatives thereof, per 
stirpes; and in default of such children and representatives 
thereof, then in trust for the children of my said daughter 
Mary, living at the time of my said son’s death, or the 
lineal representatives thereof, per stirpes, and such as may 
be born of her afterwards:” Item 5, “I expressly direct 
that such trustees do not encroach upon the capital, and 
only use the income of said trust estate for the beneficia- 
ries thereof, making such reasonable differences in expendi- 
tures and allowances for each as occur in families in like 
condition, without accountability between them therefor” 
Item 9, “I devise and bequeath after the death of my wife 
the rest and residue of my property, and all the property 
aforementioned or the proceeds thereof, not hereinbefore 
otherwise disposed of, of every-description, unto my execu- 
tors, executrix, the survivors or survivor, or acting one 
thereof, to have and to hold the same in trust to and for 
the use, benefit and behoof or all my grand-children, per 
capita, heretofore or hereafter born, the survivors or sur- 
vivor of them, until majority or marriages, and as each 
one arrives at the age of twenty-one years or marries, then 
to take out and convey to him or her in fee simple one 
equal share therof, according to the number then entitled 
upon their majority or marriage ; and if the last one so en- 
titled shall die before majority or marriage, then at the 
death of such one, this last share shall be equally divided and: 
conveyed to the said grand-children surviving, or the rep- 
resentatives thereof per stirpes.” The 6th and 8th items 
authorized the sale of certain property. 

The will was made on the 11th of November, 1873, and 
the wife of testator was named as executrix, together with 
John B. Campbell and John T. Shewmake as executors. 
The executrix and tenant for life died in 1875. This bill 
was filed on the 13th of September, 1877, the parties there- 
to being as stated in the report. At the trial the jury, in 
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answer to certain questions, found specially that the income 
from the property embraced in the specific devise was not 
sufficient for the maintenance and support of the complain- 
ants, that they had not received from their father or any 
other source sufficient maintenance and support to render 
this bill unnecessary ; that their father was not likely to be 
able te contribute anything to their support; and that the 
whole of their share of the income in the hands of the ex- 
ecutors from the property passing under the ninth item of 
the will, less the proper allowance for debts and expenses, 
ought to be paid and continued to be paid. Thereupon, 
the court decreed as set forth in the reporter’s statement, 
end the executors excepted. 

There is no searcity of learning on the right to take in- 
come where delivery of the corpus is postponed, and where 
it is uncertain whether all the class named as beneficiaries 
will ultimately share in the distribution, or whether some 
of the individuals among them will drop out. The general 
tenor of the authorities seems to be, that if the estate is 
once vested, though it may be subject to become divested, 
those in whom it is vested for the time being are entitled 
to the then accruing income. As more or less relevant, 
consult 2 Ashmead, 332; 5 Binney, 477; 6 Paige, 136; 11 
Ib., 125; 5 Vesey, 193, note; 11 7d.,48, 202, 604; 12 Ld. 
20, 204; 14 7b., 203, 577; 4 Madd., 275; 7 Sim., 523; 2 
Swanst., 436; 2 Mer., 363; 3. 76,340; 10 Barb., 552-7; and 
read (first referring to the index for the proper places,) about 
two per cent. of Roper on Legacies, and about one per cent. 
of Perry onTrusts. Without undertaking to reproduce or 
discuss any of the decided cases, or any of the text writing 
founded thereon, it is sufficient for our present purpose to say, 
that the design of the ninth item of the will hefore us was to 
keep income and corpus together, and distribute to each 
beneficiary his share of both at the same time. The clear 
intent of the testator in this part of his will was to nurse 
a fund out of which to furnish a portion to each of his 
grand-children when he or she should arrive at majority or 
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marry. None but such as fulfilled the condition of ma- 
jority or marriage would be entitled to participate. The 
words, “to have and to hold the same in trust to and for 
the use, benefit and behoof of all my grand-children, per 
capita, heretofore or hereafter born, the survivors or sur- 
vivor of them, until majority or marriage,” are, when con- 
strued with their immediate context, the same in meaning 
as if the testator had said, “to have and to hold the same 
in trust to and for the use of such, and such only, of my 
grand-children, per capita, heretofore or hereafter born, as 
shall attain majority or marry.” The legal title is put in 
the executors as trustees, and they are not only to “take 
out” an equal share for each beneficiary at the appointed 
time, but they are also to “convey” it. Is the share which 
the executors are thus directed to take out and convey to be 
ascertained by looking at the corpus only, or is it to be ascer- 
tained by computing both the corpus and the income? It 
seems to us that the latter is the mode contemplated, and if 
so, the income is as effectually tied up as the corpus; the 
two are inseparable. One of the grand-children has already 
attained majority, and the rest are minors. Every one of 
these minors may fail either to marry or to survive their 
minority. In that event, the grand-child now of age would 
prove the sole owner of the whole fund unless other issue 
should spring from the testator’s son or daughter and sur- 
vive till majority or marriage, or unless this eldest grand- 
child should die before the last survivor of the others. In 
this latter case, the representatives of the adult grand-child 
(that is, the great grand-children of the testator) would take 
the whole. It is thus apparent that every one of the com- 
plainants in the bill is subject to be superseded, not only 
by the adult grand-child, but by grand-children yet unborn, 
and even by great grand-children of the testator. If, there- 
fore, maintenance were allowed to the complainants out of 
the fund, whether out of income or corpus, there is no 
certainty that they would be eating their own bread, and 
not the bread of their brothers and sisters, their nephews 
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or nieces, their cousins or second cousins. It is true the 
complainants are apparent or presumptive owners, but that 
does not warrant present consumption. They must wait 
for their inchoate right to ripen by time into a perfect and 
complete title. 

Any doubt which might be entertained upon the con- 
struction of the ninth item of the will, regarded by itself, 
is dispelled by looking back to the third and fourth items, 
In these, the testator has dealt for himself with the question 
of support for his grand-children, and has made express 
provision for it, as far as it was his pleasure to do so. ‘The 
decree was erroneous, and must be vacated. 

Judgment reversed. 


Jones e¢ al., executors, vs. Tue GroraiaA Rar.Roap Company. 


To cancel, as a cloud upon complainant’s title, a deed which was duly 
recorded and had been upon record for forty years before the filing 
of the bill, it is not enough that the complainant has the better 
legal title, by reason of prescription, etc.; but it must appear 
that his is the better title in justice and equity. If the 
main transaction has become involved in the obscurities 
of time, so that it is a mystery not now explainable why con- 
flicting muniments of title, emanating from the same source, 
are outstanding, each party will be left to make such use of his deed 
in a court of law as he can. A court of equity will neither cancel 
the older deed, nor enjoin the grantee therein from asserting it as a 
muniment of title. Where, on the case made, there is nothing 
higher than the ordinary rules of law to bind the conscience, there 
is nothing higher to bind the conduct. 


Equity. Cloud on title. Deeds. Before Judge Gin- 
son. Richmond Superior Court. October Term, 1878. 


On February 12th, 1836, Nelson conveyed to the defend- 
ant a certain lot of land. The deed thereto was recorded 
on the 25th of the following May. On March 4, of the 
next year, Nelson executed two deeds, which together cov- 
ered the same property—one to defendant, embracing a 
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strip forty feet in width; the other to George Jones, jr., 
covering the remaining portion of the lot. On the 10th of 
the same month, George Jones, jr. conveyed to Sarah 
Jones. 

These last two deeds from Nelson bear the same date, are 
witnessed by the same persons, and were drawn by the same 
draftsman, to-wit: Henry H.Cumming, Esq. One of the 
witnesses, C. B. Martin, was then book-keeper of defendant, 
and the other, J. Edgar Thompson,was then chief engineer of 
defendant and authorized to make purchases or exchanges 
for said defendant of property at Augusta, such as William 
Cumming and Hays Bowdry in consultation with him might 
think best, ete. He surveyed and located the railroad, sup- 
erintended the laying of the track, and was familiar with 
all the lands purchased for the use of same. 

The deed to defendant recites the fact that, at the time, 
the lot in its entirety belonged to Matthew Nelson ; the deed 
to George Jones, Jr. bounds the part sold to him by the 
part sold to the defendant, showing that the deed to George 
Jones, Jr. was second to the deed to defendant, or drawn 
in pursuance of the sale to defendant; this strip of defend- 
ant represents the right of way of the Georgia Railroad and 
has been so used ever since the 4th March, and also the 
same part of said entire lot was so used before that time 
for road-bed, ete., of defendant. 

George Jones and Sarah Jones took immediate possession 
of the property covered by the deed from Nelson to the 
former, and they or their representatives have so remained 
ever since. The possession has been continued, notorious, 
peaceable, and with the full knowledge of the authorities 
of the Georgia Railroad. No claim was asserted on the part 
of said road to the land until the year 1875 or 1876, when 
it set up posts on the corners of the whole lot, in its en- 
tirety, embracing its strip as well as the part conveyed to 
George Jones, Jr. 

Upon these facts, the executors of Sarah Jones filed their 
bill to enjoin the Georgia Railroad from asserting its deed 
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of February 12, 1836, as a muniment of title, and to cancel 
it as a cloud upon complainants’ title. 

Upon the conclusion of the testimony, defendant moved 
that the bill be dismissed for want of jurisdiction to give 
the complainants a remedy. The motion was sustained and 
complainants excepted. 


W.R. McLaws; Jno. T. Suewmake, for plaintiffs in error, 
cited 54 Ga., 168; 39 Zd., 550; 10 Zd., 201; 1 Zb., 551; 
40 Ib. 479; 54 Tb., 168; 59 Jd, 355; 52 Td. 300; 2d 
Smith’s (Z. C.), 322; 21st N. Y., 315, 330; 1st Greenleaf’s 
Ev., $823, 24, 27, 33, 34, 38, 41, 44, 46, 49, 211, 221, 189; 
56 Ga., 249; Code, §3232; Story’s Eq. Jur., $$694, 699, 
700, 705; 2 Ga., 413; 8 b., 457; 28 Tb. 442; 35 Jb., 208; 
41 Jb., 376; 47 N. H., 270; 99 Mass., 209. 


J. B. Cummine, for defendant, cited Code, §§3117, 3232; 
11 Ga., 159, 171; 16 Zb., 49, 63; 9 Zb., 430; 12 7d., 281, 
285; 38 Jb. 45,49; 35 Jb. 177, 179; 40 7b., 199, 204; 
Story’s Eq., 694, 705, 795. 


BLEcKLEy, Justice. 


The complainants filed their bill in March, 1877, and the 
cloud which they seek to dissipate or dry up had then 
waxed to the age of forty-one years anda month. It ap- 
peared in February, 1836, and was spread upon record in 
less than four months. It was already casting its shadow 
from thence when Nelson, the cloud-maker, selling to 
George Jones, Jr., in March, 1837, conveyed to him much 
of what had been previously conveyed to the Georgia Rail- 
road. Generally, the older of two deeds from the same 
person to different grantees, covering the same premises, is 
the better. In ordinary legal meteorology, if either is mere 
vapor while the other is solid, it is the younger and not the 
elder which is among the clouds. Whether we look to the 
bill or to the evidence, there is no appearance of fraud in 
the deed of 1836. The most that can be said is, that Nelson 
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conveyed the same land twice, unce to the Georgia Rail- 
road, and then a part of it a second time to the Georgia 
Railroad, and the balance to Jones. There is no explana- 
tion of why this occurred; it is simply a mystery enveloped 
in the obscurity of time. No mere presumption is to be 
indulged against the good faith of either transaction, more 
especially as there are, not one, but two theories upon which 
they can be reconciled. The first is, that though the inter- 
val had been but little over a year, it is possible that the 
first purchase by, and the first conveyance to, the Georgia 
Railroad, had been forgotten, and that the second purchase 
by the Georgia Railroad was really a purchase of what al- 
ready belonged to it. In that case, there would be a mis- 
take, but not one for which the first deed ought to be set 
aside. The only correction which either law or equity 
would call for, would be the refunding by Nelson of the 
price received from the railroad on the second purchase, 
and the cancellation of the deed for which that price was 
paid. The second theory, which is much the more proba- 
ble of the two, is, that the Georgia Railroad, finding that it 
needed only a way through the premises, conveyed back to 
Nelson, and then took from him the second deed, Nelson, 
on the same day, selling and conveying to Jones all the 
residue of the lot. The adoption of this theory would be 
as far as the former from justifying a cancellation of the 
deed of 1836. On the contrary, that deed would itself be 
a link in the chain of title to Jones, as well as a link in the 
chain to the Georgia Railroad. No court would cancel an 
elder deed because a younger one, required to complete the 
chain, was not recorded and could not be found. 

It is, however, not indispensable that we should propound 
a theory on which all the three deeds from Nelson can be 
harmonized. Suppose they cannot be harmonized now 
after such a lapse of time, what is the consequence? A 
party aggrieved, or likely to be aggrieved, by an outstand- 
ing deed, may show that it could not, in good conscience, 
be enforced, and may have it canceled. The very reason 
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why equity will eancel it, as a cloud upon title, is that the 
proof to brand it can be made now, but perchance cannot 
be made hereafter. But suppose the party waits until the 
apprehended evil has already happened—until the evidence, 
if ever it existed, to expose the turpitude of the deed, has 
been swallowed up; until the day of knowledge has passed, 
and the night of ignorance or oblivion has come, what can 
a court of equity do? Nothing—simply nothing. These 
coniplainants have waited until, though they are still able 
to raise a mystery, they are utterly unable to solve it. 
Where is Nelson? Where is George Jones, Jr.2 Where 
is J. Edgar Thompson? and where is C. B. Martin? Where, 
too, are Henry H. and William Cumming, and Hays Bow- 
dry? When this old deed was executed and recorded, and 
perhaps for many years afterwards, these men could have 
enlightened a court and jury concerning it; and we need 
ne other reminder of how much truth can perish in forty 
years, than the fact that the testimony of not one of them 
is found in the record of this ease. The complainants urge 
that their title has come to a good and perfect ripeness by 
prescription. Very well, that renders it good at law, and 
the evidence of the prescription is but stronger instead of 
weaker as time advances; and so there is the less reason 
for equity to interfere. Who ever knew the adverse paper 
title to be called in and canceled, because prescription had 
rendered it impotent and unavailable? They also urge that 
both the younger deeds from Nelson bear the same date, 
were written by the same person, and attested by the same 
witnesses—one of them the chief engineer and the other the 
book-keeper of the Georgia Railroad. But these facts do 
not show, nor tend to show, that the prior deed ought to be 
canceled. There is no evidence that the draftsman or the 
witnesses knew of that deed, or that they did or said any- 
thing to induce Jones to make the purchase or pay his 
money. It was not their business to guard his contracts, 
and warn him against taking a bad or defective title. So 
far as the witnesses are concerned, they might have attested 
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the deed to Jones without knowing anything of its con- 
tents, or of its application to this particular land. Noth- 
ing is more common than for witnesses to attest the 
execution of a deed without reading it or hearing it read, 
or being aware of its subject-matter. The presumption 
ought to be, and is, that if it was their duty to make any 
disclosure or communication to Jones on the occasion, they 
made it. There is no evidence that they were silent. All 
that is certainly known as to the notice to Jones, or the 
want of notice, is that he purchased with constructive 
notice, the old deed having been duly recorded nine or 
ten months before. Whether or not he also had actual 
notice, is, like most of the other material facts, left in the 
dark. A further point urged by the complainants is, that 
the second deed to the Georgia Railroad recites that the lot 
in its entirety belonged to Nelson. There is no evidence 
that this recital was ever seen by Jones, or that it was 
known to him, or in any way influenced his action. Let it 
be conceded that the recital is true, and that, whether true 
or false, it binds the Georgia Railroad, what then? Its 
bearing is, not to destroy the old deed, but to suggest that 
after that deed was made and recorded, the Georgia Rail- 
road conveyed the lot back to Nelson by a deed which is 
not now forthcoming. To make the papers tally with the 
recital, the thing wanted is not fewer deeds, but more—is 
not to strike out a link from the chain of title, but to in- 
sert a missing link. But if the recital binds the Georgia 
Railroad, why is not that sufilcient to protect complainants 
against the old deed, and why should they seek to cancel it 
at this late day? With forty years possession of the prem- 
ises, and this recital to stand upon, how can the old deed 
ever disturb them? Taking the showing which the com- 
plainants themselves make, they need no injunction to re- 
strain the use of that deed, and no decree to cancel it. 
Their position is impregnable at law, and they are in no 
danger of losing the evidence on which their present 
strength depends. Time never crumbles prescriptive title, 
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but only solidifies it, converting, as it were, the loose sand 
into imperishable stone. But were the complainants less 
fortunate, did they really need the aid of equity, if their 
future security depended on canceling the deed of 1836, 
they make no case for cancellation. They show trium- 
phantly that the deed has lost all its potency as a title at 
law adverse to theirs, but they fail to show that it has or 
ever had any equitable taint. It may be, and for aught 
that appears it is, as pure a deed as any of the three. If 
once pure, it was not rendered impure bya second purchase 
of a part of the same land by the Georgia Railroad, nor 
by a failure to assert it against Jones, or Mrs. Jones, or the 
complainants, the executors, until so late that its assertion 
would be fruitless. Going back to the original transactions 
concerning this land, it is by no means certain that the 
second purchase by the Georgia Railroad was not an over- 
sight; and if it was an oversight, the deed now in question 
is the only one of the three by Nelson which ought ever 
to have been made. It is rather easier for a corporation to 
be the victim of a blunder of this sort, than for a natural 
person to be so victimized. The former has no mind or 
faculties of its own, and has to depend upon those of 
officers and agents. Its agents are sometimes numerous, 
and one may ignorantly repeat what another has already 
effectually done; and, with regard to timely discovery, 
there is the risk of carelessness and inattention, as well as 
the hazards resulting from a frequent change of agents— 
their withdrawal or dismissal, and a consequent cessation of 
all interest on their part in the affairsof the company. Un- 
less the complainants could by evidence penetrate and 
dissolve the mystery which hangs over the three Nelson 
deeds, and show that the first has a moral canker, on ac- 
count of which its legal vitality (now reduced it would 
seem to the very minimum of deed-life) ought to be vio- 
lently extinguished, the doctrine of the “survival of the 
fittest” should be left to take its course. On the case 
made against the Georgia Railroad there is nothing higher 
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to bind its conscience than the ordinary rules of law; and 
this being so, there is nothing higher to bind its conduct. 
Let it do with the old deed whatever it legally can, for in 
this instance legality and morality are one. 

The phraseology of the motion made to dismiss the bill 
may be criticised, and so perhaps may the time of the mo- 
tion; but as neither the bill nor the evidence is good for 
any decree or judgment whatever on the line of injunction 
or cancellation, mere niceties of practice may be passed 
over. It was proper to dismiss the bill, not for the want 
of jurisdiction, but for the want of a state of facts which 
would entitle the complainants to the relief which they 
sought. There was very ample jurisdiction, but no ocea- 
sion for its exercise. 

Judgment affirmed. 


WALL, executor, for use, vs. JonzEs. 


- On a bill filed by an administrator against the heir of his intestate, 
a decree directing that certain specific lands of the intestate in the 
hands of the heir be sold to pay an outstanding debt of the estate, 
on which judgment has been recovered against the administrator, is 
not, as against the heir, a decree for money, but for property, and 
the same does net become dormant under section 4219 of the Code. 

. The execution or process of sale issued upon such a decree may be 
in favor of the administrator for the use of the judgment creditor, 
the decree itself directing that the proceeds of sale be applied to the 
judgment. 


Judgments. Statute of limitations. Executors and 
administrators. Execution. Levy and sale. Before Judge 
Bartierr. Wilkinson Superior Court. October Term, 
1878. 


An execution dated February 1, 1875, wherein the sher- 
iffs are directed to cause to be made of certain described 
lands $1,134.15 principal, besides interest and costs, which 
James Jackson, for the use of William C. Parker, lately 
recovered in Wilkinson superior court against Joseph T. 
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Jones, was, on February 26, 1878, levied upon the property 
therein named. To this process Jones filed an affidavit of 
illegality setting forth the following grounds : 

1. The execution was based upon a decree which was 
dormant at the date it issued, and dead at the time of the 
levy. 

2. The execution materially varies from the decree upon 
which it purports to be based, said decree being in favor of 
James Jackson, whilst the execution is in favor of said 
Jackson for the use of William C. Parker. 

The case was submitted to the court without the inter- 
vention of a jury. The decree referred to in the execution 
was based upon a bill filed by Jackson, formerly administrator 
of Rebecca Jones, against Joseph T. Jones, to subject cer- 
tain land which had been turned over to him as the heir-at- 
law by said administrator, to the payment of certain judg- 
ments obtained against such administrator on a debt of his 
intestate. Upon this bill, cross-bill, answer, etc., the jury, 
on November 14, 1867, returned a verdict, in substance, as 
follows: We find that the Parker debt, on which judgments 
were rendered at the August term, 1866, of Wilkinson 
county court, against James Jackson as the administrator of 
Rebecea Jones, deceased, was a debt of said deceased, and 
that the same is still unpaid. We further find that certain 
land (describing that levied on) was originally the property 
of said deceased, and was turned over by James Jackson to 
Joseph T. Jones, heir-at-law, and is subject to the payment 
of the aforesaid Parker debt. We further find that said 
land be sold under the rules and regulations governing 
sheriffs’ sales, and that the proceeds thereof, or so much as 
may be necessary, be applied to the payment of said debt, 
and the costs of this proceeding. 

The decree of the chancellor was entered on the same 
day, and was substantially a repetition of the last division 
of the verdict of the jury, with the direction that execution 
do issue. 

Jackson having died, Wall, his executor, was made a 
party in his stead. 
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The court held that the judgment was dormant at the 
time the execution issued, sustained the illegality and dis- 
missed the levy. To this ruling the plaintiff excepted. 


‘J. G. Ocxineton, by J. A. Brixvups, for plaintiff in error, 
cited 7 Ga., 495; 40 7b., 412; 8 Zb., 32; 18 7b., 749; 33 
Ib., 151; Code, §§3639, 4217, 4219. 


W. W. Witutamson, for defendant, cited 58 Ga., 278; 
8 1b., 97,106, 110, 325; 7 Zd., 154, 495; Code, §$2924, 2309, 
2316, 3328, 3377, 3378, 3881, 3382, 4215, 4217, 4219; 56 
Ga., 138, 640; Hill on Trustees, 247; Angell on Lim., 
§178 ; 2 Par. on Con., 342. 


BLEcKLEY, Justice. 


1. The decree was rendered in 1867, and the execution 
did not issue until 1875, when more than seven years had 
expired. The levy was not made until 1878, when more 
than ten years from the rendition of the decree had expired. 
The question is, was the decree dormant? In section 4219, 
the Code declares: “ Decrees in equity for the payment of 
money shall become dormant like other judgments when 
not enforced, and may be revived upon petition and notice, 
without a bill or writ of scire facias.” The provision here 
referred to in respect to other judgments is in section 2914, 
and is as follows: “No judgment hereafter obtained in the 
courts of this state shall be enforced after the expiration of 
seven years from the time of its rendition when no execn- 
tion has been issued upon it; or when execution has been 
issued, and seven years have expired from the time of the 
last entry upon the execution, made by an officer authorized 
to execute and return the same: such judgments may be 
revived by scire facias, or be sued on within three years 
from the time they become dormant.” 

Prior to the Code, decrees for the payment of money were 
held to be within the dormant judgment act, 8 Ga., 32; but 
decrees for the performance of a duty were not, 33 @a., 
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148. So, it was held that a judgment at law foreclosing a 
mortgage was not within the act, and did not become dor- 
mant. 7 Ga.,495. These rulings are all as applicable to the 
Code as to the statute on which they were made, for the 
Code is not substantially different from that statute, touch- 
ing the question now under consideration. It is obvious 
that the decree before us is dormant or not dormant accord- 
ingly as it may be classified with decrees for the payment 
of money, or with those not for the payment of money. To 
which ctass does it belong? An administrator turned over 
to the heir-at-law all the realty belonging to the intestate. 
Afterwards a creditor of the intestate obtained a judgment 
against the administrator. It is not pretended that this 
judgment is dormant; on the contrary, it has been kept 
alive, and has long been in active pursuit of this very land. 
See 55 Ga., 11; 60 Zb.,500. The administrator filed a bill 
against the heir to subject the specific realty which the heir 
had received from him, to the payment of the creditor’s 
judgment. On that bill the decree was rendered. The 
decree does not require the heir to pay anything or do 
anything, nor is it operative against property, other than 
the realty in question. It has no lien upon anything 
else. It orders a sale of the land, and the application 
of the proceeds to the creditor’s judgment. Whoever 
heard of an order to sell specific property becoming dor- 
mant? Of this nature is a judgment foreclosing a mort- 
gage; and it, as we have seen, does not become dormant. 
Why, then, should a decree in equity which goes against 
specific property and no other, become dormant? The con- 
demnation of the land by the decree was not as the prop- 
erty of the heir, but as the property of the intestate, and 
amounted to a recovery of the land by the administrator 
from the heir, to whom he had distributed it prematurely. 
It was a recovery of the land, and a decree to sell it to re- 
lieve the administrator from his liability for thisdebt. The 
land was not properly administered, and equity undertook 
to correct and complete the administration. The overplus, 
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above the debt and costs, which a sale of the land may pro- 
duce, is all that belongs to the heir, and that he will get. 
The decree follows trust property, overtakes and condemns 
it. The sale might have been made under the decree alone, 
without any execution, and that would have been the better 
course if the decree had not ordered execution to issue. It 
is not easy to see why an execution was thought necessary 
or appropriate, but ar the authority to sell is really in the 
decree, the execution does not vitiate that authority, though 
apparently superfluous. We think the decree is not, in any 
sense, a decree for the payment of money, but for the re- 
covery and disposition of property, and, therefore, that it is 
not dormant. The dormant judgment provisions of the 
Code are no more applicable to it than they are to a recov- 
ery in ejectment, or to a judgment foreclosing a mortgage. 
Its whole force is against the specific property. 

2. One of the grounds of illegality alleged in the affida- 
vit is, that the name of the creditor is introduced in this 
execution as the usee of the administrator This is no sub- 
stantial variance from the decree, inasmuch as the decree 
itself directs the money to be applied to the creditor’s debt 
against the administrator. 

Judgment reversed. 


SUMMERALL vs. GRAHAM. 


One who purchases land, pays for it, and enters into possession, cannot, 
before eviction under title paramount, recover the money back in 
an action for money had and received, without surrendering the 
possession or offering to do so, though the seller refuses to exec utea 
conveyance in terms of the contract. To rescind the purchase and 
keep the land, is not allowable. 


Vendor and purchaser. Contracts. Rescision. Before 
Judge Harris, Appling Superior Court. September 
Term, 1878. 


Summerall brought complaint against Graham for $147.17, 
on an account for money had and received, due December 
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15, 1875. No plea appears in the record. The evidence 
for the plaintiff presented the following facts : 

In the year 1870 or 1871, he purchased from defendant 
lot 464 in the 3d district of Appling county, for $150.00, 
and paid the larger portion of the purchase money. (The 
evidence, though confused, shows the amount paid to have 
been at least $135.00.) Though frequently applied to, de- 
fendant has failed to make him a title. He has been com- 
pelled to purchase the title of Mrs. A. T. Surrency to the 
lot to prevent a suit for timber that has been cut there- 
from. 

He introduced a grant from the state to A. M. Smith, 
covering the lot, dated December 18, 1842; also a deed 
thereto to him from Mrs. Surrency, of date January 17, 
1876, consideration $150.00. 

The court ordered a non-suit upon the ground that the 
plaintiff had neither shown an eviction nor a complete out- 
standing title. To this ruling exception was taken. 


G. J. Hotron, by brief, for plaintiff in error. 
No appearance for defendant. 


BLECKLEY, Justice. 


It is apparent from the evidence in the record that Sum- 
merall, the plaintiff, entered into possession under his 
purchase from Graham, the defendant, and that he still 
retains that possession. He has not surrendered or offered 
to surrender it, nor has he been evicted. He shows that 
the land was granted by the State to Smith in 1842, 
but he does not show that Smith, or any one claiming 
under Smith, has disturbed him, or is likely to disturb 
him. He shows, also, that while in possession under his 
purchase from Graham, he was threatened with a suit by 
Surrency, and that to appease Surrency he bought from 
him, and took a conveyance; but he does not show that 
Surrency had any title, or ever had any. No connection is 
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made out between Surrency and Smith, and how the former 

came to his asserted ownership is left wholly unexplained. 

The non-suit was proper. Restitution before absolution is 

as sound in law as in theology; and that doctrine prevents 

an ex parte rescision by the plaintiff without restoring the 

defendant to his original situation. Code, $2860. 
Judgment aflirmed. 


Cocuran vs. THE STate oF GEORGIA. 


. The state cannot inflict capital punishment without first trying the 
prisoner according to law. It is expressly commanded by statute 
(Code, $4679,) that the panel shall be put upon the accused. This 
proceeding cannot lawfully be omitted where in due time the pris- 
oner’s counsel gives fair notice that he waives nothing. 

. Only for failure to put the second panel of jurors upon the prisoner, 
is a new trial ordered. All the other grounds of the motion were 
properly overruled. 


Criminal law. Jury. Practice in the Superior Court. 
Before Judge Porrte. Jasper Superior Court. October 
Adjourned Term, 1878. 


Cochran was placed on trial for the murder of Greer, 
and convicted. He moved fora new trial upon the follow- 
ing, among others grounds : 

Because the court erred in permitting the second panel 
of jurors, twenty-four in number, to be put on defendant 
without having first given him an opportunity to challenge 
the same. 

In reference to this ground the court remarks that after 
the first panel had been exhausted, a new panel or list with 
twenty-four names was handed to prisoner’s counsel. No 
formal array was put upon the prisoner, and the court said, 
“if no objection to the array was made, it would consider 
it waived.” To which counsel replied, ‘“ We waive noth- 
ing.” The court said, “Some things are considered waived 
by silence.” No objection to the array was made and the 
case proceeded as usual. 

47 
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The motion was overruled and defendant excepted. 


Eveene 8. Bartierr; Bottine Wurrrietp, for plaintiff 
in error. 


Rosert Wurrri£xp, solicitor-general, by Jackson & Lump- 
KIN, for the state, cited 47 Gua., 508, 607; 22 Zb., 546, 557; 
27 [d., 287, 289, 294. 


BLeEck.ey, Justice. 


1. “ When any person shall stand indicted for any offense 
which upon conviction may subject him to the punishment 
of death, or to imprisonment in the penitentiary, it shall be 
the duty of the court to have impaneled forty-eight jurors, 
twenty-four of whom shall be taken from the two panels of 
petit jurors, from which toselect the jury for the trial of such 
offense ; and in the event the jury cannot be made up of 
such panel of forty-eight, the court shall continue to furnish 
panels, consisting of such numbers of jurors as the court, 
in its discretion, may think proper, until a jury is obtain- 
ed.” Code, §3935. ‘The clerk shall make out three lists 
of each panel, and furnish one to the prosecuting counsel, 
and one to the counsel for the defense. The clerk shall 
then call over the panel, and it shall be immediately put 
upon the accused.” J/6. §4679. “The accused may, in 
writing, challenge the array for any cause going to show 
that it was not fairly or properly impaneled, or ought not 
to be put upon him, the sufficiency of which challenge the 
court shall determine at once.” Jd., §4680. And see 1 
Chit. Cr. Law, 532, Those who are impatient with the 
forms of law ought to reflect that it is through form that 
all organization is reached. Matter without form is chaos ; 
power without form is anarchy. The state, were it to dis- 
regard forms, would not be a government, but a mob. Its 
action would not be administration, but violence. The pub- 

ic authority has a formal embodiment in the state, and when 
t moves, it moves as it has said by its laws it will move. 
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It proceeds orderly, and according to pre established regu- 
lations. The state, though sovereign, cannot act upon the 
citizen in a different manner from that which the laws have 
ordained. It cannot inflict capital punishment without 
first trying the prisoner according to law. There is no dis- 
pensing power. Courts have none. Courts are bound by 
the law no less than the prisoner at the bar. The statute 
which requires each panel to be put upon the prisoner is 
imperative, mandatory. No court has a right to disregard 
it. The words are plain, and there is no reason why they 
should not be obeyed, and none why any waiver should be 
called for or assumed. Certainly none can be assumed in 
face of a timely warning by the prisoner or his counsel 
that he waives nothing. If the requirement of the statute 
needed vindication, we might insist that putting the array 
upon the prisoner is not mere form, but is of the substance 
of the proceedings. It is the ancient mode of commanding 
his attention to the personel of the panel, and of warning 
him to exercise the right of challenge. But it isenough that 
the statute leaves no discretion, declaring, as it does, that 
the panel “shall be immediately put upon the accused.” 
Where is any authority of law for hanging a man who ex- 
pressly declines to waive his rights or any of them, without 
complying with this requisition? Why try him at all, if 
he is not to be tried as the law prescribes ? 

2. The other grounds of the motion for a new trial were 
properly overruled. We differ with the presiding judge 
only as to the point we have discussed. On that alone a 
new trial is ordered. 

Judgment reversed. 


Surron vs. AIKEN, trustee. 


1. A conveyance in trust for a woman, married or single, of full age 
and sound mind, with no remainder to protect, and nothing pre- 
scribed for the trustee to do, operates to pass the legal title immedi- 
ately into the beneficiary, the conveyance being made since the 
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passage of the act of 1866 which secures to women all their property 
as separate estate. The trust is executed. 

. Where the wife’s land is conveyed by her and her husband to pay 
his debt, or to secure its payment, or to induce its payment, she 
receiving no consideration, the title does not pass. Her deed, as 
between her and all persons affected with notice, is void. 

3. Notice that a married woman who has conveyed is still the owner 
without more, is enough to put a stranger on inquiry into the facts. 


Trusts. Title. Husband and wife. Notice. Before 
Judge Tompkins. MelIntosh Superior Court. May Term, 
1878. 


Aiken as trustee for his wife, brought ejectment against 
Sutton for four acres of land. Subsequently plaintiff 
amended by adding a demise from his said wife, and by 
alleging that he and his said wife jointly made a deed 
of the premises to one Epping, the consideration of which 
was the payment of a debt due by said Aiken to said Ep- 
ping, and thus illegal and the sale void; that Epping was 


afterwards repaid said debt by the sale of other property 
and promised to reconvey, which he has failed to do; and 
that when defendant proposed to purchase from Epping, 
he was informed of these facts. 

The defendant pleaded as follows : 

1. The general issue. 

2. That he bought the premises in good faith and for a 
consideration, and being in possession bona fide and under 
claim of right, he had put on the land improvements worth 
$1,000, of which he claimed the benefit. 

3. That the conveyance from Aiken and wife to Epping 
was not in payment of any debt due by Aiken to Epping, 
but in pursuance of a bona fide sale from Mrs. Aiken to 
Epping for money paid by Epping at the request of Mrs. 
Aiken, and without any promise on the part of Epping to 
reconvey. 

The plaintiff showed a chain of title terminating in him- 
self, the last deed being from Rhett to him, “trustee for 
Fannie M. Aiken,” dated November 2d, 1868. In this 
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conveyance there were no words to create any trust except 
the description of the grantee as “trustee for Fannie M. 
Aiken.” 

The defendant introduced a ceed from Aiken, trustee 
for his wife, and his said wife, to Epping, dated June 13, 
1870, covering the land embraced in the conveyance from 
Rhett, consideration $1,629.00. Also, deed from Epping 
to Sutton, covering the land sued for, dated June 5, 1873. 

The defendant testified that he bargained for the land 
with Epping, and agreed to pay $300.00. That before he 
obtained a deed, or built a house or fence, he received no- 
tice from plaintiff that it belonged to his wife ; that he so 
informed Epping, who told him that it was all right, and 
he took his title. That before plaintiff gave him notice, 
he went upon the land with intent to take possession, and, 
as a preparation for building, cut away brush, dag drains, 
and otherwise began to clear up the place. That his bar- 
gain was closed before the notice, but he had not paid for 
the land, or taken possession otherwise than as stated. 

Holmes testified that he purchased from Epping a part 
of the land sold by Rhett to Aiken, trustee, for $1,600.00 ; 
that he afterwards obtained a confirmation from Mr. and 
Mrs. Aiken. 

Wylly testified that he rented from Epping the part he 
sold to Holmes before the latter bought, for eighteen 
months, at $50.00 per quarter; that he paid him about 
$175.00 and owes him the balance. 

Plaintiff, in rebuttal, testified, that the property was con- 
veyed to Epping to secure the repayment of money advanced 
by him to the United States marshal on an execution against 
Aiken & Goodrich, of which firm plaintiff had been a mem- 
ber; that Epping took up the execution at fifty cents on the 
dollar; that Mrs. Aiken only consented to sign the deed 
upon the understanding that Epping would reconvey when 
reimbursed ; that this arrangement was not sought by Ep- 
ping, but was proposed to him; that witness served written 
notice of his wife’s title on Sutton; that Epping has already 
received more than he advanced. 
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Epping testified, in brief, as follows: The conveyance to 
him was not made for the purpose of paying or securing 
any debt due to him by Aiken, but in pursuance of a bona 
fide sale for the consideration named in the deed. The 
money was paid at the request of Aiken and wife to a 
United States deputy marshal, who, as he was informed, 
held an execution against Aiken. The land sued for is 
part of the tract. When he bought Aiken was already 
largely indebted to him, so that when called on for further 
assistance, he declined. Under the most urgent pressure 
from Mr. and Mrs. Aiken, the latter appealing to his wife, 
witness agreed to buy the property. He sold the main 
portion for $1,600.00, but is still considerably out of pocket 
by the transaction. The account is about as follows: Re- 
ceived from Holmes, $1,600.00; rent, $65.00; from Sutton, 
$125.00=$1,790.00. Paid for property $1,629.00; taxes 
and insurance, $140.00; interest, $400.00; lawyer’s fees, 
$121.00=$2,290.00, leaving balance of about $500.00 un- 
paid. Did not promise to reconvey as soon as he was 
indemnified, before deed was made. Afterwards, he was 
several times approached by Mrs. Aiken on the subject, 
but does not remember making any such promise. Would 
willingly, however, have reconveyed up to time property 
was sold, whenever Aiken or wife would have re-imbursed 
him. They were both apprised of the sales to Holmes and 
Sutton before they were made. 

Other evidence “as introduced, not material here. The 
court charged the jury, in substance, that although a mar- 
ried woman could convey her separate estate, yet her ability 
to do so was subject to the restrictions stated in section 
1,783 of the Code; that if the jury should find that Mrs. 
Aiken, in joining with her husband as trustee in the deed 
to Epping, had made a contract of suretyship, or had as- 
sumed a debt of her husband, or had made the convey- 
ance in extinguishment of a debt due by her husband to 
Epping, then the deed was void and Epping obtained no 
title ; that the title to Sutton would not be void if he took 
without notice of the rights or claims of Mrs. Aiken. 
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The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds: 

1. Because title was shown to be in plaintiff, which en- 
titled him to recover, and the evidence did not show that 
title had ever passed out of him. 

2. Because the court admitted in evidence the deed from 
Aiken, trustee, and wife to Epping. 

3. Because the verdict was contrary to law and evidence. 

The motion was sustained and defendant excepted. 


Jackson, Lawron & Basineer, for plaintiff in error 
cited Code, §§2329, 3092; 1 Story’s Eq. Jur., 399. 


Rorus E. Lester, for defendant, cited Code, §§3717, 3718, 
1783, 1785, 2337, 1951; 54 Ga., 543; 58 7b., 487; 59 Z2., 
29, 380; 47 £b., 479; 53 Tb., 353. 


BLEoktey, Justice. 


The verdict was for the defendant, and the court granted 
a new trial. Shall we reverse the order for a new trial, is 
the general question for decision. 

1. There were two demises in the declaration, one from 
Aiken as trustee for his wife, and the other from Mrs. 
Aiken herself. In whom was the legal title prior to the 
conveyance to Epping? We think it was in Mrs. Aiken. 
In the conveyance from Rhett to her husband, a trust for 
her benefit was indicated by the bare fact that he was de- 
nominated in the deed her trustee. Section 2307 of the 
Code declares, “ No words of separate use are necessary to 
create a trust estate for the wife.’ The appointment of a 
trustee, or any words sufficient to create a trust, shall ope- 
rate to create a separate estate.” And the preceding sec- 
tion, which is general as to all trust estates, declares, ‘“‘ No 
formal words are necessary to create such an estate. When- 
ever a manifest intention is exhibited that another person 
shall have the benefit of the property, the grantee shall be 
declared a trustee.” These provisions of the Code open 
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a fresh source in our law, from which the trust stream flows 
in its natural channel, if it did not do so before. What is 
more manifest to common sense than that a husband who, 
in the deed by which he acquires land, describes himself as 
the trustee of his wife, intends to take in that character, 
and for her benefit, not for his own? Moreover, in this 
gase Mrs. Aiken was recognized as the beneficiary by Ep- 
ping; for in the conveyance which he took from her and 
her husband, the latter was described as her trustee, and 
the former was expressly denominated cestut que trust. 
Prior to the act of 1866, (Code, §1754,) such a trust would 
perhaps have been executory, and would have continued 
on foot so long vs the coverture existed, but that act, as has 
been several times decided, introduced a new rule of prop- 
erty in respect to married women, and a corresponding en- 
largement of their legal capacity. With reference to her 
separate estate, a female, married or single, is now on 
full equality with a male, except in a few particulars 
defined by statute. Save in those particulars, when her 
equitable rights are commensurate with those of the 
male, her legal rights are also commensurate with his, 
and the difference of sex is utterly immaterial. When- 
ever the subtle action of law-chemistry, perhaps I should 
rather say law-magic, for it resembles magic more than 
natural science, transmutes his equitable rights into legal 
rights, the like transmutation, the conditions being the 
same, will be effected upon hers. A consequence of 
this exact parallelism between the sexes is, that a con- 
veyance, made since the act of 1866, in trust for a 
woman, married or single, of full age and sound mind, 
with no remainder to protect, and nothing prescribed for 
the trustee to do, operates to pass the legal title immediately 
into the beneficiary. The trust is executed in the moment 
of its creation. “In an executed trust for the benefit of 
a person capable of taking and managing property in his own 
right, the legal title is merged immediately into the equitable 
interest, and the perfect title rests in the beneficiary accord- 
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ing to the terms and limitations of the trust.” Code, $2314. 
“Trusts are either executed or executory. In the former, 
everything has been done by the trustee required to secure 
the property, or to render certain the interest of the bene- 
ficiaries, and all that remains for him to do is to preserve 
the property and execute the beneficial purposes. In ex- 
ecutory trusts, something remains to be done by the trustee, 
either to secure the property, to ascertain the objects of 
the trust, or to distribute according to a specified mode, 
or some other act to do which requires him to retain the 
legal title.” b., $2313. It may be thought that the work 
of ascertaining whether the legal title was in Mrs. Aiken 
rather than in her husband as her trustee, is superfluous for 
the purposes of the present case, and this may be true; 
but the question was argued at the bar, and its decision 
obviates certain possible difficulties in reference to a trustee 
who has acted with the consent of his cestui que trust, 
repudiating his own deed, and setting up his own abuse of 
his trust functions. Furthermore, there being two demises 
in the declaration, there is a propriety in pointing out which 
of them, according to the evidence, envelopes the real 
strength of the plaintiff's case. 

2. The indication in the evidence is very strong that 
whether Epping bought the land absolutely, or whether he 
took title on an understanding to re-convey upon the re- 
payment of the money which he advanced, the object of the 
transaction was to raise money to be applied on the debt of 
Aiken, the husband, and that the price of the property was, 
in fact, so applied by Epping himself. It is, doubtless, 
true that Epping did not volunteer his interposition in the 
matter, and that he was urged to it by Aiken, and not im- 
probably by Mrs. Aiken herself. His motive may have been 
kindness, pure benevolence, without any view to gain; per- 
haps it was, and it may be ungrateful and ungracious in the 
Aikens to reclaim the land as against him or his grantee. 
They, however, justify themselves with the answer that he 
has been reimbursed in full, which he denies. There is 
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conflict in the evidence of Aiken and Epping, but it seems 
not to go to the legal hinge of the controversy. While 
Epping insists that he purchased the land out and out, and 
paid for it, we do not understand him as denying that the 
inducement to the transaction was to relieve Aiken from the 
pressure of an execution against him, which was in the 
hands of the United States marshal, or that he made the 
payment by taking up that execution. He seems, on the 
contrary, to admit it. According to his own evidence, it 
looks like Mrs. Aiken’s land went to raise money tu pay the 
debt of her husband, and that Epping was not only cogni- 
zant of the purpose, but aided in carrying it out even to the 
extent of paying over the money to the officer in whose 
hands the debt was. Epping got the land, and Aiken’s cred- 
itor got the money by Epping’s co-operation—but what did 
Mrs. Aiken get? Nothing, except a wife’s happiness at hav- 
ing assisted in extricating her husband out of pressing pe- 
euniary distress. This, no doubt, was much, but it is a kind 
of compensation with which the law is by no means con- 


tent. A wife may assist all the world with her means, so 
that she avoids contracts of suretyship, except her husband. 
Him, whom she would most desire to help, she must leave 
to struggle with his creditors as best he can—the law, 
dreading his influence over her, puts her under disability 
for her own protection. The language of section 1783 of 
the Code is as follows : 


‘* The wife is a feme sole as to her separate estate, unless controlled 
by the settlement. Every restriction upon her power in it must be 
complied with; but while the wife may contract, she cannot bind her 
separate estate by any contract of suretyship, nor by any assumption 
of the debts of her husband, and any sale of her separate estate, made 
to a creditor of her husband in extinguishment of his debts, shall be 
absolutely void.” 


The mere letter of this language may not include the 
ease of a conveyance made by a wife to induce a third per- 
son to pay the debt of her husband, or to advance money 
with which to pay it, but such a case is clearly within its 
reason and spirit. If the wife can neither assume the debt 


~ 
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nor pay the creditor, she cannot hire another to do so in her 
stead, using her property to make, or to secure, compensa- 
tion. She can neither pay nor secure, nor cause to be paid 
or secured. The statutory condemnation of a sale made to 
the creditor in payment to the husband’s debt, is very 
strong ; it is “absolutely void.” These terms applied by a 
statute to immoral transactions, such as involve manifest 
turpitude or corruption, generally import utter nullity, not 
only as between the original parties, but as between one of 
these and the successors or privies of the other, whether 
these latter take with notice or without it, and whether 
they have paid a valuable consideration or not. And there 
are instances in which a like construction prevails where 
only a general policy of the law is to be subserved, apart 
from considerations of morality. On the other hand, there 
is a lax sense in which the word void is sometimes used 
even iu statutes, as meaning only voidable. 6 Pick., 486; 
13 Mass., 515. When this term or any other which has not 
a fixed and invariable significance is to be expounded, the 
nature of the case is to be regarded; and, moreover, the 
attention must not be confined to a single doctrine of the 
law, but all the doctrines that bear upon it are to be col- 
lated and, if possible, harmonized. Looking first to the 
nature of the case, it is evident that it is not wicked or im- 
moral for a wife to pay her husband’s debts, nor has the 
general public an interest in her abstaining from so doing. 
The restraint imposed upon her by the law is solely for her 
benefit and well being. The rule is economical, not moral ; 
and its policy is in favor of a class, and not of the public 
at large. True, the class isa numerous and important one, 
but married women cannot be said to constitute the public. 
The public justice, police, order, safety, revenue, health, 
religion or morality, is not involved in preventing wives 
from devoting their property to the payment of their hus- 
bands’ debts. Looking next to the collateral doctrines of 
the law that ought to be considered in connection with the 
restrictive legislation which we are construing, the great 
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doctrine of protection to innocent purchasers presents itself. 
Bona fide purchasers, for value, and without notice, are 
generally recognized as occupying a very high. stand in 
courts, both of law and equity. Certainly, the general 
rule applicable to them is, that when they deal with an ap- 
parent owner, clothed with the proper indicia of title, 
derived from the proper source, pay their money and take 
a conveyance, acting the while in good faith and without 
notice of any latent infirmity in the title to which they trust, 
they are unaffected by such infirmity should it afterwards 
prove to exist. The only other doctrine sufficiently relevant 
and important to be called upon in this discussion is that 
of estoppel. No person has a right deliberately to mislead 
another to the latter’s injury. Whoever, being of full age 
and of sound mind, does so, is responsible for the conse- 
quences. Were a married woman incapable in law of con- 
veying her property at all, all the world would be bound to 
take notice of her disability. But such is not her incapac- 
ity; on the contrary, as we have seen, her general power 
over her own is as ample as if she were a man. She can 
buy and sell with perfect freedom, from or to the whole 
world except her husband or her trustee, so that she does 
it for her own benefit. Now, when she makes a convey- 
ance, such as her ordinary power renders her competent to 
make, and upon the face of it acknowledges a consideration 
and the payment of it, not disclosing that her husband’s 
debt was any part of the consideration, or that the whole 
transaction was not for her sole benefit, and delivers that con- 
veyance to the purchaser, she does an act calculated to 
mislead any person to whom the purchaser may offer the 
property for sale, and to whom her conveyance may be 
exhibited as evidence of title, if in fact her husband’s debt 
was concerned in the consideration. She deliberately sends 
forth one accredited as owner, who, as between her and 
him, is not the owner. If, trusting to the document which 
she has signed, sealed and delivered, any person should be 
honestly misled by it, why should she not abide the conse- 
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quences‘ If she has been taken at her word, why should 
she not be required to make her word good, and be estopped 
from recalling or contradicting her own solemn utterance / 
Let her be allowed to say that her deed is void, provided 
she does so in due time, that is, before it has injured any 
innocent third person; but after it has been trusted and 
acted upon as being what it purported to be, let her be 
condemned to perpetual silence. Though an instrument 
may be ‘absolutely void,” this does not imply that there is 
no limit to the time within which its void character may be 
insisted upon. Truth is always precious, but it may be- 
come too late to assert it. It may be “more unjust and 
productive of more evil to hear the truth than to forbear 
the investigation.” Code, $3753. Not always is the con- 
sideration of a deed open to inquiry, but “ when the prin- 
ciples of justice require it.” b., §2690. Our conclusion 
is, that a conveyance amenable to section 1783 of the Code 
is “absolutely void” as between the maker and all persons 
affected with notice, but that a subsequent bona fide pur- 
chaser, for value, and without notice, is protected. Com- 
pare 60 Ga., 29. 

3. Is the evidence in the record sufficient to affect Sut- 
ton, the vendee of Epping, and defendant in the ejectment, 
with notice? We think so, clearly. He was warned be- 
fore he either paid his money or took a conveyance, that 
Mrs. Aiken was still the owner. This, without more, was 
enough to put him on inquiry into the facts, and whatever 
would do that constitutes notice. Code, $2790. 

Judgment affirmed. 


Syexx vs. Mayo, sheriff. 


The sheriff having served a declaration and process in ‘‘ bail trover” 
by leaving a copy at the defendant’s most notorious place of abode, 
without more, making no return as to the property or as to any ar- 
rest of the defendant, he is liable for the eventual condemnation 
money ; and, on arule against him brought after judgment in the 
trover action, he cannot reduce his liability by controverting the 
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plaintiff's title, nor by adducing evidence that the real value of the 
property was less than the amount of the recovery. 


Sheriffs. Bail. Damages. Before Judge Jounson. 
Washington Superior Court. September Term, 1878. 


Snell brought trover, with bail process attached, against 
Jackson. Mayo, the sheriff, served the defendant by leav- 
ing a copy at his most notorious place of abode. Ile made 
no return as to the property sued for, or as to any arrest of 
the defendant. Subsequently the plaintiff recovered a ver- 
dict and judgment against the defendant for $40.00. Exe- 
cution issued and a return of nulla bona was made. The 
plaintiff moved a rule against the sheriff for his failure to 
seize the property sued for, to arrest the defendant, or to 
take the bond required by statute. The sheriff answered, 
first, that the property was not worth the amount of the 
judgment ; secondly, that it did not belong to the plaintiff, 
but to one Charles Smith. 

Plaintiff moved to strike this answer. The motion was 
overruled and she excepted. 

Upon the trial of a traverse filed thereto, the court ad- 
mitted testimony in support of both branches of the answer, 
over the objection of the plaintiff. To this she also ex- 
cepted. 

The court charged that if the property, the subject mat- 
ter of the original trover suit, was not worth as much as the 
jury found in that suit, the sheriff was only liable for its 
real value; and if it was not the property of the defendant 
in that suit, the sheriff was not liable at all. 

To this charge plaintiff excepted. 

The jury found against the rule. The plaintiff moved 
for a new trial upon each of the grounds of exception above 
stated. The motion was overruled, and she assigned error 
accordingly. 


Evans & Hinks, for plaintiff in error, cited Code, §§3949, 
3418-3420 ; 56 Ga., 417; 43 Jb. 250; 25 Td., 200. 


No appearance for defendant. 
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Snell vs, Mayo, sheriff. 
BLEcKLEY, Justice. 


An officer who, on mesne process, fails without good ex- 
euse to render services legally incumbent upon him, must 
respond to the plaintiff in damages for whatever amount the 
services if faithfully performed would have been worth in 
the proceeding in which they were due. In “bail trover” 
the sheriff is bound, either to seize the property sued for, 
and deliver it to the plaintiff on the terms prescribed, or to 
arrest the defendant and imprison him until the property is 
produced or a bond is given for its forthcoming; which 
bond renders the surety thereon liable for the eventual con- 
demnation money as soon as the plaintiff recovers in his ac- 
tion. Code, §$§3418-20. The case of Snell vs. Jackson 
was “bail trover,” and there was neither seizure of the 
property nor arrest of the defendant ; nothing was done by 
the sheriff except to effect service as in an ordinary suit. 
The eventual condemnation money would seem the proper 
measure of the sheriff's liability ; and this measure ought to 
apply equally to a rule against him and to an action on the 
ease, When judgment for a specific sum was recovered in 
the trover suit, the eventual condemnation money was fixed, 
and the sheriff, as he had failed to seize the property, should 
have had the defendant in jail, or if not, should have had 
in court a bond with security to enable the plaintiff to enter 
his judgment jointly against the defendant and the security, 
and to have execution against both without further pro- 
ceeding. Code, $3419. By electing not to perform the 
services to which the plaintiff was entitled, the sheriff took 
upon himself the risk of making good the full fruits of 
the action. He cannot be heard to say that the action ter- 
minated in an improper verdict, unless he can show fraud 
or collusion. In respect to that very action the sheriff un- 
dertook to aid the plaintiff. Each had his own part in it ; 
the plaintiff to prosecute it to judgment and the sheriff to 
serve the process according to law. The very purpose of 
the suit was to establish the plaintiff's title to the property, 
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and ascertain his damages, and in the end to collect if the 
property should not be delivered up. Shall the time and 
expense of the litigation in that suit all go for naught? 
Must the plaintiff enter into the same questions with the 
sheriff which he has already litigated with the defendant, his 
original adversary, and prove title and value over again? As 
to the ammount, the judgment was a finality (27 Ga., 265); 
and the security which the sheriff might have obtained if 
he had performed his duty would have been liable for that 
sum immediately, absolutely and unconditionally. In this 
respect the case is unlike that of an ordinary bail case, in 
which the sheriff has been permitted to mitigate by show- 
ing the insolvency of the debtor, as in 6 Ga., 244. It is 
likewise totally different from those cases, as in 56 Ga., 417, 
where the sheriff, as an excuse for not levying upon specific 
property, by virtue of a general execution, has been allowed 
to show that the title to the property was not in the defend- 
ant in execution! - The difference from these latter cases is 
twofold :—First, the title disputed here by the sheriff is 
that of the plainézff, not that of the defendant in the process ; 
and, secondly, the title has been adjudged. Where there is 
a direct judgment as to the specific property, it is not cer- 
tain that the sheriff can raise the question of even the de- 
fendant’s title. See 13 Ga., 389. <A sheriff contracts with 
the public that he will perform his duty according to law. 
This contract is made for the benefit of suitors, and every 
suitor has a right to hold the sheriff to its terms. These 
terms, applied to the process of “ bail trover,” are that the 
sheriff will seize the property, imprison the defendant, or 
obtain from him a bond which will secure the eventual con- 
demnation money. Suppose the sheriff had directly cove- 
nanted with the plaintiff to do one of these things in the 
given case, and were sued upon his covenant, the breach 
assigned being that he had failed in them all, would he not 
be bound by the judgment in the prior suit, if it was fairly 
and lawfully obtained? What right would he have to ques- 
tion the amount of the recovery, or the plaintiff's title to 
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the cause of action? If he had neither seized the property 
nor arrested the defendant, according to his covenant, what 
would remain for him but to respond to the amount of the 
recovery, seeing that he had neglected to use the appropri- 
ate means to procure security for the same ¢ 

The answer of the sheriff as to title and value should 
have been stricken, and no evidence going to these points 
admitted. It was a wide error in the court to charge the 
jury that if the title to the property was not in the defend- 
ant in the trover case, the plaintiff could not hold the sher- 
iff for anything. 

Doubtless the court meant plaintiff instead of defendant ; 
but what he meant, though not so glaringly erroneous as 
what he said, was still erroneous. 

It may be that some of the cases cited in Sedgwick on 
the Measure of Damages, 512, e¢ seg., if followed out in 
their principle, would conduct to a different result from 
that at which we have arrived; but if so, we think they 
should not be accepted as precedents in a case like the 
present. 

Judgment reversed. 


Kirtianp vs. Toe Mayor & Councin of Macon. 


1. A writ of error based on the denial of an injunction to restrain the 
making of a deed, will not be dismissed on a suggestion of the de- 
fendant’s counsel, supported by his affidavit, that the deed has been 
executed and delivered since the writ of error was brought. 

. If a bill has equity in it, the equity cannot be lost by the denial of 
an injunction ad interim. An injunction properly moulded may 
still be granted on final decree. Acts of the defendant done pen- 
dente lite cannot obstruct the court in decreeing appropriate relief 
in the end. Such acts are at the peril of the defendant, and may 
be brought into the case by amendment to the bill, and their effects, 
so far as prejudicial to the complainant, may be canceled or com- 
pensated according to the requirements of sound equitable princi- 
ples. 

. Whatever may be the rights of the respective parties on a final trial 
of this cause, the chancellor did not abuse his discretion in denying 
the ad interim injunction. 

47 
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Practice in the Supreme Court. Injunction. Lis pen- 
dens. Before Judge Smtmons. Bibb Superior Court. 
April Term, 1879. 


Kirtland applied for an injunction against The Mayor, 
etc., of Macon to restrain the city from making a deed 
to Mrs. S. A. Strohecker, to a 40 feet encroachment on 
Spring street, with privilege to place buildings thereon. 
She alleged that the defendant had no right under its 
charter and ordinances to grant such permanent encroach- 
ment. That the said grant would cause special damage 
to complainant property, which adjoined the the pro- 
perty of Mrs. Strohecker, to the amount of $300.00. That 
when Mrs. Strohecker applied to the city council for 
said grant he appeared and resisted the same—that said 
council granted said encroachment over complainant’s ob- 
jections by a vote of five to four, and that at a succeeding 
meeting, when a reconsideration was moved, there were 
present ten aldermen and the mayor, and that on said re- 
consideration the vote stood five for reconsideration and 
five otherwise; there being a tie the mayor cast his vote 
against the reconsideration. Complainant avowed that 
sueh action was illegal by said defendant, as its charter re- 
quired a three-fourths vote of all the members of council, 
and not a mere majority of votes of those present. 

He alleged further that if Mrs. Strohecker should 
have the privilege of building houses on said encroach- 
ment, his property would be damaged in the market, his 
view and prospect would be restricted, and his insur- 
ance rates increased—that the mayor of the city was about 
to make the deed. The defendant answered that it had 
but little interest in the matter; it had granted the en- 
croachment as prayed for in the exercise of its discretion. 
Mrs. Strohecker had paid the amount asked for the en- 
croachment, and defendant was ready to make a deed to 
the same as soon as this matter is settled. 

Numerous affidavits pro and con were read. Those for 
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complainant showed damage ; those for the defendant eith- 
er no damage, or positive benefit by the proposed improve- 
ments. An insurance agent made aflidavit to the fact that 
the rate of insurance on complainant’s residence certainly 
would not be increased, and perhaps decreased. 

The chancellor denied the injunction, and complainant 
excepted. 

When the case was called in this court, counsel for de- 
fendant moved to dismiss the writ of error because the 
deed sought to be enjoined had been executed since the 
denial of the injunction, verifying the fact by his own affi- 
davit. The motion was overruled. 


Warrrte & Wurtz, for plaintiff in error, cited Char- 
ter of Macon, §46; Ordinances, §185, 170, 216; R. M. 
Charlton’s R., 342; 12 Ga., 239; 30 76., 506; 33 7b., 601; 
2 Dillon on Mun. Corp., §§$516, 531, 533. 


R. K. Hines; Hirt & Harris; H. F. Srronecker, for 
defendant, cited, on discretion, 20 Ga., 350; 28 7b., 30 ; 42 
Zb., 124, 386; 47 Zb., 530; 50 7b. 451. Complainant in 
no condition to complain, Code, §3084. Ordinance not 
require three-fourths vote, City Code, §§46, 180; acts of 
1857, p. 182, construed with act of 1847. Encroachment 
authorized, act of 1857, p. 182; 2 Dil. Mun. Corp., §519; 
42 Ga., 631; 55 Zb., 150; 50 7b., 451. 


BLEcELEY, J ustice. 


1. The motion to dismiss the writ of error must be de- 
nied. The theory of the motion is, that there being no re- 
straining order or other obstacle to the making of the deed 
and the deed having been lawfully made after the bill of 
exceptions was signed, the mischief sought to be prevented 
by the injunction prayed for has been accomplished, and, 
therefore, that a reversal of the judgment denying the in- 
junction would be fruitless. This court knows nothing of 
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the making of the deed from the record before it, or from 
the bill of exceptions. The fact is verified alone by an 
affidavit of the counsel for the defendant in error, and to 
turn a case out of court upon a mere affidavit of the ad- 
verse counsel, touching a matter in pads, would be a nov- 
elty in practice. The only case, so far as we are aware, in 
which a writ of error has been dismissed for an act of one 
of the parties, done after the bill of exceptions was signed, is 
reported in 32 Ga., 190,and there was more than an affidavit 
in that case to verify the act; there was record evidence 
from another court. I will add, that,in my opinion, the 
ruling in that case is open to grave criticism, so much so 
that its range as a precedent should be confined to cases 
strictly parallel. The general rule is that a writ of error 
looks to the state of things existing at the time the judg- 
ment complained of was rendered, and that what may have 
transpired since the writ was brought is of no consequence. 
Exceptions there are, such as settlements or compromises, 
ete., but the exceptions are not numerous. 

2. Injunction ad interim is a part of equity police. It 
is a device to keep the parties in order, and prevent one 
from hurting the other whilst their respective rights are un- 
der adjudication. There is often a cry for the police when 
there is no real danger. The equity of a bill is not lost 
because an injunction is denied, or because it is not applied 
for before the final hearing. Acts done pendente lite can- 
not obstruct the court in granting an injunction properly 
moulded, or in decreeing other appropriate relief, in the 
end. Such acts may be brought into the bill by amend- 
ment (Code, $4181), and parties will commit them at their 
peril. A deed made pending the bill may be canceled by 
the decree, or compensation in damages may be awarded. 
Where there is no insolvency, irreparable injury is of rare 
occurrence, and insolvency in the present case is not alleged. 

3. The injunction prayed for is simply to restrain the 
municipal authorities from making a deed of conveyance. 
Grant that the bill has equity, the injunction will be in 





FEBRUARY TERM, 1879. 751 





Fleming vs. Hill. 


time when a final decree is rendered. If, in the meantime, 
a deed has been or should be made, it can be set aside and a 
perpetual injunction be granted against the execution of 
any conveyance in future. It follows that whatever may 
be the rights of the respective parties on a trial of the 
cause, there was no abuse of discretion in denying a tem- 
porary injunction. 
Judgment aftirmed. 


Fiemine vs. Hitt. 


1. ‘‘ Where the agency is known and the credit is not expressly given to 
the agent, he is not personally responsible upon the contract.” Code, 
$2211. The question is, ‘‘To whom was the credit knowingly 
given, according to the understanding of both parties?” Story’s 
Agency, §288. 6 

. The action being upon an account for goods sold and delivered, 
and the court having charged the jury that, ‘‘ The question is, to 
whom was the credit originally given? If the credit was given to 
the defendant, he is liable, but if the credit was given to Morgan & 
Priatup,” (the persons to whom, at the defendant’s request, the 
goods were sent by the plaintiff, and to whom, at the like request, 
they were charged on his books), then he is not liable;” and the de- 
fendant’s counsel, at the conclusion of the charge, having orally 
requested the court to add, ‘‘ That the giving credit, in order to be 
binding on defendant, must appear to have been given under the 
agreement of the parties, and that plaintiff’s so giving credit, unless 
done by the cunsent or agreement of defendant, would not bind de- 
fendant :” 

Held, under the evidence in the record, that the addition was proper; 
and that it was not duly put before the jury by remarking to them 
that that was a question of evidence for them, ‘‘ meaning thereby 
the evidence under the law just given them in charge as controlling 
the case. and which, with what had been charged, and the colloquy 
between counsel and court in the hearing of the jury, the jury un- 
derstood.” 

JacKSON, Justice, dissented. 


Principal and agent. Charge of Court. Before Judge 
Criark. City Court of Atlanta. June Term, 1878. 


Hill brought complaint against Fleming cy. an account 
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for liquors sold, amounting to $410.50. The defendant 
pleaded the general issue. The evidence for the plaintiff 
made, in brief, the following case : 

Defendant came into plaintiffs store and said that he had 
an order for liquors from Morgan & Printnp, and that they 
were perfectly good ; that he wanted to see who would let 
him make the most out of the goods sold. Plaintiff replied 
that he would allow him one-half of the profits, and that 
the profits would amount to $42.00. Defendant said that 
plaintiff must have nothing to do with Morgan & Printup 
in collecting the bill ; that he wished to control further or- 
ders from them and would collect it himself. To this plain- 
tiff agreed. He did not know M. & P. The liquors were 
charged on the books of plaintiff to M. & P., and not to 
Fleming. This was done under the direction of the latter, 
because he had no reverine license to sell liquors. The 
goods were shipped by plaintiff to M. & P., and a bill 
therefor sent to them. This was also under instructions 
from defendant. Plaintiff never attempted in any way to 
collect the bill from M. & P. 

The evidence for the defendant did not materially vary 
the case as above made. It disclosed that he was traveling 
agent for a tobacco house in Atlanta, and had been to 
Dearing where M. & P. were engaged in business, and 
would be going there again ; that he could thus easily attend 
to the collection of the bill, which was due at ninety days; 
that at the time of the sale M. & P. were considered by de- 
fendant as perfectly good, but they failed before the ninety 
days expired. That defendant never bought the liquors 
from plaintiff, but simply gave him the order of M. & P., 
for which he was to be allowed one-half the profits; that 
he never undertook to pay for the same, nor authorized 
plaintiff to look to him for payment ; that half the profits 
on the bill would be about $45.00, though plaintiff told 
him that the profits would be $42.00. 

The jury found for the plaintiff. The defendant moved 
for a new trial, among other grounds, because the court 
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erred in charging and failing to charge as stated in the 
second head-note. The motion was overruled and defendant 


excepted. 


E. N. Broytes, for plaintiff in error, cited 25 Ga., 184; 
30 Zb., 721. 


Hopkins & Gienn, for defendant, cited 3d Parsons on 
Con., p. 20; DeColyar on Guaranty, pp. 115, 122, 124, 125, 
128; 57 Ga., 450. 


BiEckLEY, Justice. 


1. There is no doubt that Fleming dealt as an agent, and 
that he disclosed his principals. He is not sued as guarantor, 
but as the sole original debtor. The effort is to charge him 
with the price of goods alleged to have been sold and de- 
livered to him. If the credit was given to him by the choice 
of the seller, the latter could not afterwards resort to his 
principals for payment. Code, §2198. On the other hand, 
the agency being known, if the credit was not expressly 
given to Fleming he is not personally responsible upon the 
contract. /b., §2211. “ The question is, to whom was the 
credit knowingly given, according to the understanding of 
both parties?’ Story’s Agency, §288. This question is 
one of fact to be decided by the jury under the cireum- 
stances of each case. Code, §2211. I shall not discuss the 
evidence further than is necessary to show that a verdict for 
Hill, the plaintif below, is not sequent to the facts with 
that indubitable certainty which heals an erroneous charge 
of the court, or an erroneous omission to charge fully and 
correctly, upon the law, The transaction generated a debt 
against Morgan & Printup, to either Hill or Fleming, for 
the price of the goods. It generated a debt in favor of 
Hill, either from Morgan & Printup for the full price, or 
from Fleming for the price less one-half of the profits. If 
the relation of debtor and creditor was established between 
Morgan & Printup and Hill, then Morgan & Printup owed 





754 SUPREME COURT OF GEORGIA. 





~ Fleming vs. Hill. 





Hili the full price, and he owed Fleming one-half of the 
profits, to be retained by the latter out of the price when 
collected from Morgan & Printup. If, on the other hand, 
the relation was not established between this firm and Hill, 
then, in addition to the firm becoming a debtor and Hill a 
creditor, Fleming also became both debtor and creditor ; 
debtor to Hill for the price less half of the profits, and 
creditor to Morgan & Printup for the price in full. In this 
last case, the goods were in effect sold twice, first by Hill to 
Fleming at a discount of one-half of the profits, and secondly 
by Fleming to Morgan & Printup at full price. Now, ac- 
cording to Hill’s testimony, there was a strong reason for 
intending that the sale should be directly from Hill to 
Morgan & Printup, for Fleming had no revenue license, 
and, therefore, while he might buy from Hill or any one 
else, he could not sell after he had bought. He represented 
Morgan & Printup as perfectly good, and directed that the 
goods be charged to them on Hill’s books, which was done. 
He also directed that the goods be shipped, and a bill there- 
for be sent to Morgan & Printup, and both these things 
were likewise done. On the books of Hill and in the bill 
of parcels, Hill appeared to be the creditor of Morgan & 
Printup, and they, so far as is shown, made no objection to 
the relation. It is not intimated in the evidence that they 
ever knew any one else as their creditor in the transaction, 
or that they had any notice that Fleming, their mere agent, 
had assumed, or was expected to assume, an antagonistic re- 
lation towards them. It was intended that Fleming should 
collect the bill, and he told Hill that he (Hill) must have 
nothing to do with Morgan & Printup in collecting it; 
that he wished to control future orders from them, and 
would collect it himself. But it is not apparent that the 
bill spoken of was any other than the one in favor of Hill 
against them—the one that stood on his books, and the sub- 
stance of which had been sent as a bill of parcels. If the 
collection had taken place, it is difficult to see why the 
money, except an amount equal to one-half the profits, 
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would not have been Hill’s money. The undertaking to 
collect seems quite consistent with the assumption of an 
agency in behalf of Hill; and even if it was attended with 
a guaranty that the effort to collect should be effectual, this 
would not convert Fleming into an original debtor in place 
of Morgan & Printup. I have said enough to show that 
the evidence was not such as to constrain the verdict which 
was rendered, and in this view the chief justice concurs. 
In my individual opinion, the decided weight ‘of the evi- 
dence, regarded from a correct legal stand-point, is against 
the verdict ; for it establishes that the relation of debtor and 
creditor arose between Morgan & Printup and Hill, and 
still exists. My mind finds it impossible to doubt that Hill 
could recover against them if he were to sue them on the 
account; and if he could, he cannot recover against Flem- 
ing in this action. 

2. The Code says that to render the agent liable, the 
credit must be expressly given to him ; and Story says that 
the question is, to whom was the credit given, according to 
the understanding of both parties? In charging the jury, 
the court neither used the word “expressly,” nor any equiv- 
alent language, nor did it refer in clear terms to the under- 
standing of both parties. The amplification requested orally 
by Fleming’s counsel, would have supplied the omission, 
and ought to have been incorporated into the charge, if not 
in the words of the request, in some proposition of substan- 
tially the like import. The jury may have understood that 
Hill’s mental state, as he was the person who “ gave credit,” 
was of more importance than Fleming’s, and may not have 
felt due concern touching a concurrence of the two wills. 
The caution suggested by counsel was a proper one, and 
though suggested orally should have been accepted as a 
correction of the incomplete phraseology which the court 
had used. Being offered for this corrective purpose, it was 
not within the rule requiring a request to be in writing, or 
at all events, as the court did not require it to be reduced to 
writing, the benefit of it should not be lost either there or 
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here. The court responded to the request, not by objecting 
that it was oval, or by saying, I give it or decline to give it 
in charge, or that it is the law or not the law, nor by adopt- 
ing it in thought or language and repeating it to the jury, 
but by the remark to the jury that that was a question of 
evidence for them. In a note correcting the motion for a 
new trial, the court explains in the words quoted at the end 
of the second head-note to this opinion ; but the explanation 
does not affirm that he gave the request in charge, and his 
omission to do that after having charged in an incomplete 
way, is the matter complained of. The propositions which 
the request embodied are law, and were for the court, 
and the court should have expressly recognized the sub- 
stance of them, instead of making a mere reference to the 
evidence. The colloquy with counsel, referred to in the 
note, is not repeated, and we consequently cannot tell 
whether that elucidated the court’s meaning, as the court 
supposes it did, or not. It is certainly not well to depend 
upon colloquy, where direct and explicit address to the jury 
is the appropriate method of communication. For my own 
part, I am unable to ascertain to my own satisfaction, even 
with the assistance of the note, whether the court meant to 
treat the request as sound naked law, or merely as meddling 
with matter of fact and thus encroaching upon the province 
of the jury. 

A majority of this court think there ought to be another 
trial, and so rule. 

Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no 
written opinion. 


Jackson, Justice, dissenting. 


The only question is to whom was the credit given, and 
that question was submitted to the jury by the court, sub- 
stantially and fairly, I think. The judge must have meant 
to whom was it given by the contract, and the jury un- 
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doubtedly so understood it. The evidence of the plaintiff 
and the clerk, are that it was given to the defendant, and 
the defendant’s evidence was the other way; the jury 
settled that question of fact, and I do not think their find- 
ing and its approval by the judge trying the case, should 
be disturbed by this court under its repeated rulings. 


Batu vs. Powers. 


1. While negotiable paper drawn, delivered and accepted on Sunday, 
is void between the parties, yet, if it is falsely dated as of another 
day, and comes to the hands of an innocent holder who takes it for 
value, without notice, and in the due course of trade, the acceptor 
is estopped in a suit against him by such holder. 

. Where the pleadings make the issue of void or not void, and the 
plaintiff, claiming to be a bona fide holder, adduces evidence ex- 
pressly in denial of notice, the defendant may insist on the general 
circumstances of the transaction as tending to prove notice, and 
the court may charge the jury on the subject, though there be no 
plea alleging notice in express terms, the plea of the general issue, 
besides several special pleas, being in. 

. The Code, in section 3960 declares, ‘‘If there are several pleas filed 
by the defendant, a verdict for the defendant must show upon 
which of the pleas the verdict is rendered. The jury may render 
such verdict upon all the pleas if they see proper so to do.” There 
being four distinct pleas to the action, to-wit: the general issue, 
illegality in the instrument declared upon, in that it was made and 
negotiated on Sunday, fraud against the bankrupt law, and pay- 
ment, the court charged the jury that if the instrument was made on 
Sunday and the plaintiff knew it, then they would proceed no fur- 
ther with their investigations, but their duty would be to find for 
the defendant. No plea was designated on which to render the 
verdict. In concluding the charge on the whole case, the court 
further instructed the jury that if they found for the defendant, 
they would simply say, “ We the jury find for the defendant,” and 
such was the finding, the verdict rendered being in that language. 

Heid, on a motion by the plaintiff for a new trial, that the verdict con- 
strued in the light of the charge of the court, was contrary to the 
above cited section of the Code. 

Held, also, that the charge was erroneous in directing the jury to pro- 
ceed no further, whilst any of the pleas remained to be disposed of, 
and in not pointing out what plea to rest the verdict upon, in case 
the jury chose to restrict their investigations to the Sunday ques- 
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tion alone, it being apparent from the conclusion of the charge 
that the court meant the same form of verdict to be used whether 
the finding for the defendant was upon that one question, or upon 
some or all of the other defenses pleaded. 

. That the verdict fails to designate the plea on which it is found, or 
to declare expressly that it is found on all the pleas, is not cause for 
arresting judgment. 


Contracts. Sabbath. Negotiable instruments. Charge 
of Court. Pleadings. Verdict. Practice in the Superior 
Court. Arrest of judgment. Before Judge Cirarx. Ful- 
ton Superior Court. April Term, 1878. 


Ball brought complaint against Powers upon two drafts 
for $5,000.00 each, dated the 27th of November, 1875, 
drawn by West, Edwards & Co.,on Henry R. Powers, to the 
order of Shelton Edwards, accepted by Powers, and in- 
dorsed by Edwards in blank, due respectively at sixty and 
ninety days. The acceptance and the indorsement were 
both undated. Powers pleaded the general issue, and 
specially as follows : 

Ist. The bills were drawn in the ordinary calling of West, 
Edwards & Co., on the Sabbath day, and then and there by 
him accepted, and then and there transferred to Ball, in 
pursuance of the ordinary calling of West, Edwards & Co., 
the said transfer not being a work of necessity or charity. 

2d. The bills were drawn on Sunday, the 28th of Novem- 
ber, 1875, in part payment of goods bought before that 
time by him from West, Edwards & Co., and transferred 
by them to Ball on that Sunday, in settlement of a debt due 
by them to Ball; a few days thereafter West, Edwards & 
Co. were adjudged bankrupts upon their own petition ; 
their assignees were appointed and qualified, and claimed 
that Powers owed them (the assignees) for said goods, filed 
a bill in the superior court of said county to compel him 
to turn over to a receiver of said court all said goods, and 
the proceeds of those sold; the receiver was appointed, took 
the goods, and upon his refusal to pay the money for those 
sold, the receiver obtained an order nisi to attach him for 
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contempt ; he defended the same by able counsel, his an- 
swer was adjudged to be insuflicient, and a verbal order to 
attach him for contempt was made. He procured time for 
further answer, but upon telling his counsel the facts afore- 
said, they informed him that the bills were void, and that 
he had better settle with the assignees. Ball told him that 
he had settled with said assignees and transferred said drafts 
to them, and that he (defendant) would have to settle with 
them; and thereupon he made a settlement with said 
assignees, paying them $11,000.00 in cash and merchandise 
for the same goods for which said drafts were given. Ed- 
wards, one of said firm, and its managing partner financially, 
was Ball’s nephew, and intimate with him. On said 28th 
of November, 1875, said firm was insolvent, and within two 
months before filing their petition in bankruptcy, and this 
transfer was made to prefer Ball to their other creditors, Ball 
then and there having reasonable cause to believe that said 
tirm was insolvent, and knowing that said bills of exchange 
were so transferred in fraud of the provisions of section 
5728 of the Revised Statutes of the United States, and said 
bills rightfully belong to said assignees, and not to Ball. 

3. Said drafts belonged to said assignees, and the defend- 
ant paid them to the assignees on the 24th May, 1876. 

The testimony introduced on the trial was, in substance, 
to the following effect: 

The 27th of November, 1875, was Saturday. There was 
no evidence of the consideration of the acceptances, nor 
that they were drawn on Sunday the 28th of November, 
1875, but that of the defendant. He swore that he and 
Edwards were alone when they were given, and it appeared 
that Edwards, for two years before the trial, was in parts 
unknown. There was nothing to the contrary but their 
dates, defendant’s interest in the result of the litigation 
and his answer to the assignees’ bill. 

As to the transfer to plaintiff on the Sabbath, the evidence 
of West showing that fact was met by the admission of plain- 
tiff that they were handed to him on Sunday, as West de- 
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clared, but stating that he asked time for consideration, and 
had Edwards then and there to take them and lock them up 
in the firm’s safe, till he could decide, and that he subse- 
quently got them. This was corroborated by Carroll’s 
evidence. 

As to the consideration of the transfer, it was shown by 
plaintiff, West, and other evidence, that for a long time 
plaintiff had advanced the firm money at divers times and 
in large sums, taking from the firm their notes on their 
customers as collateral security, and as such notes matured 
giving them up to the firm upon the substitution of others 
in their stead, and that these notes so sued upon were so 
substituted for others which he had held for money ad- 
vanced to them months before their date. 

It was shown that West, Edwards & Co. sold groceries. 
Defendant testified that he gave these bills for groceries. 

It was proved that West, Edwards & Co. were adjudged 
voluntary bankrupts on the 9th of December, 1875; and 
various circumstances were shown to induce the belief that 
plaintiff knew, or had reason to know, of their insolvency 
when he took the paper, such as his being Edward’s uncle, 
keeping his office at the store of the firm, being intimate 
with Edwards, and having been, just before the failure, 
locked in their office in close consultation with him. 

Plaintiff denied all such knowledge, and endeavored to 
explain the alleged suspicious circumstances. 

As to defendant’s payment, it appeared that, being about 
to be imprisoned, as detailed in his plea, he settled with the 
assignees for the goods for which he says these notes were 
given ; and he testified to what may be construed into the 
statement of his belief that plaintiff had then settled with 
the assignees, and authorized him to pay them the amount 
claimed by him on these drafts. Plaintiff swears to the 
contrary. 

The charge of the court was upon all the points made by 
the pleadings and evidence. It contained no direction as to 
the form of the verdict, except that it should be for defend- 
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ant generally, or for plaintiff for the principal, interest and 
cost, specifying amount, ete. The verdict was for the de- 
fendant. 

A motion in arrest of judgment was made, because the 
verdict was illegal in this—that there were several pleas 
filed by the defendant which were submitted to the 
jury, and evidence on each plea introduced by defendant 
and plaintiff, whilst the verdict was generally for the de- 
fendant, and does not show upon which of the pleas it was 
rendered. 

A motion for new trial was made, on the following 
grounds: 

1-2-3. The verdict is contrary to evidence, the weight 
of evidence and the principles of justice. 

4th. It is illegal, for the reason stated in said motion, for 
arrest of judgment. 

5th. The court erred, in its charge to the jury, in adding 
that portion after and including the word “unless,” as 
follows: 

“But the party claiming the right to collect these papers 
is no party to the papers. His name appears nowhere on 
them. Then,so far as the papers themselves are concerned, 
as regards their making, they cannot be held to be void as 
against him, unless you believe, from the evidence, that he 
knew when he took the notes that they were made on Sun- 
day ;” there being no plea and no evidence before the jury 
to authorize such addition. 

6th. The court erred in the following charge, which was 
given immediately after that above set forth : 

“Since, if you believe from the evidence in the first in- 
stance, that the notes were executed on Sunday, and when 
Ball took them he knew they were executed on Sunday, 
then you will proceed no further with your investigation, 
but your duty, under the law, will be to find for the defend- 
ant;” there being no plea and no evidence to authorize the 
charge. 

Both motions were overruled, and plaintiff excepted. 
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McCay & Triprr; N. J. Hamnonp, for plaintiff in error, 
cited, on illegality of verdict, Code, $3560; 60 Ga., 131; 2a- 
bun vs. Rabun, August term, 1878. Verdict not demanded 
by evidence, hence error of court requires new trial, 37 @a., 
219; 47 Jb., 73; 50 Tb., 208; 57 Ib., 81; 58 Jb., 536, 596. 
Drafts not being dated on Sunday, if plaintiff took be- 
fore due, they were valid, Code, §2785 ; 59 Ga., 683; 50 
Maine, 84; Jones vs. Bailey, Cent., L. J., January 26, °77, 
p. 89. 


P. L. Mynartr; Jno. D. Cunnincuam; GrorcE C. Spann, 
for defendant, cited, on illegality of verdict, abun vs. Ra- 
bun, Aug. 27,1878; 1 Archbold’s Nisi Prius, 52; 10 Bacon’s 
Ab., 309, “Verdict” ; 8 Watts, 37; 3 Chitty’s Gen. Prac., 
921. Note made on Sabbath void, 41 Ga., 449; 59 J6., 
683; 14 N. H., 133; 1 Parson’s on Notes and Bills, 276; 
21 Ga., 195; 1 Taunt., 136; 5 Viner’s Ab., 507; 1 Binney, 
118; 5 Ala., 467; 1 Dan. on Neg. Ins., 55. Immaterial 
error no ground of new trial, 59 Ga., 254, 454, 473. 


BLEcKLEY, Justice. 


1. The drafts were negotiable paper, and bore date upon 
a day of the month corresponding to Saturday. If they 
were in fact executed on Sunday, they were void as between 
the original parties; and that they were thus void might be 
shown, also, against any holder affected with notice. Lut 
if Ball purchased them before maturity, and took them for 
a valuable consideration, in the due course of trade, and 
without notice of their immoral taint, the acceptor, having 
accepted upon Sunday, with no correction of the false date, 
and no indication of the true time of the acceptance, is 
estopped from urging in defense of a suit against him by 
Ball that the drafts were drawn and accepted on Sunday. 
If, indeed, as is pleaded and attempted to be proved, Ball’s 
contract of purchase was also a Sunday contract, then it was 
not in the due course of trade, and he would not be pro- 
tected. Sunday is not a day for conducting trade in its due 
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course ; and dealing upon that day, in negotiable paper in 
ordinary business, so far from being favored, is a breach of 
the penal laws. Ball testifies that his title is pure; and if 
it is, there is a manifest justice in holding the acceptor to 
the date of the drafts, whether the date be true or false. 
This does not trench upon the rule that a Sunday contract 
is void; it only excludes the acceptor from treating these 
drafts as Sunday contracts after he has given currency to 
them as Saturday contracts, and with no timely disclosure 
that they were other than what they purported to be. 
It makes their date conclusive evidence that they were Sat- 
urday contracts, and not Sunday contracts. The defense 
that a party’s own act is void may be outlawed by the doe- 
trine of estoppel, to protect innocent purchasers and pre- 
vent fraud. The teri void, does not always import utter 
nullity. See Sutton vs. Acken, this term. 

2. The court did not err in instructing the jury on the 
effect of notice to Ball, although there was no plea express- 
ly alleging such notice. Ball himself went into the ques- 
tion of notice in his testimony, denying that he had any. 
There were circumstances tending to show that he had, and 
we take it for granted that these were urged in argument. 
The plea of the general issue was in, and if the plaintiff 
thought proper to moot the question of notice by his own 
evidence, the defendant could meet him on that plea alone. 
If the plaintiff had wanted to keep down the question of 
notice, until it was pleaded specially, he should have intro- 
duced no evidence directly upon the point. Doubtless, cor- 
rect pleading under our system would require that notice 
should be alleged, and because it was not alleged, the de- 
fendant may not have had the right to go into it if the 
plaintiff had kept out. But after the plaintiff had gone in, 
the defendant had a right to follow, and the court, seeing 
them both in, might well bring up the rear with an appro- 
priate charge on the subject. 

3. The Code is express that if there are several pleas the 


verdict, when for the defendant, should specify some one 
48 
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or more, or else be rendered upon all. A mere general 
finding for the defendant is not a strict compliance with 
this provision, for the jury ought to say that it is upon all 
the pleas, or else that it is upon certain of them, pointing 
these out. The charge of the court was in conflict with 
this provision, and so was the verdict, construed in the light 
of the charge. The matter is presented pretty fully in the 
third head-note, and is plain enough to need no elaboration. 

4. While we rule that the form of the verdict, together 
with the instructions from the bench which dictated the 
form, is cause for a new trial, we are not to be understood 
as holding that a new trial would follow if the instructions 
had been correct. Much less can we hold that there was 
error in overruling the motion in arrest of judgment. Judg- 
ment will not be arrested where it is clear that the jury 
meant to defeat the plaintiff’s action, and nothing is more 
clear than this in the present case. Where the court has 
not told the jury how to shape their finding, and the ver- 
dict ought to specify one or more of the pleas, or else be 
based expressly on them all, the proper practice is to move 
to remand the jury for the purpose of making the verdict 
speak with proper fullness. But where the court has in- 
structed, and the jury have obeyed, counsel may be silent 
and then ask for a new trial. 

Judgment reversed, 
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Supreme Court or Geroreta, 
Fresruary Term, 1879. 


On the 15th of May, Gen. A. R. Lawton, chairman of the 
committee appointed at the last term of the court to report 
an appropriate memorial on the life and character of the 
Hon. Junian Harrringe, deceased, submitted the following 


paper: 
HON. JULIAN HARTRIDGE. 


At six o’clock, on the morning of January 8, 1879, Representative 
HARTRIDGE peacefully died at his lodgings on 11th street, in the 
national capital. The disease which bore away our friend and brother 
was pneumonia. Although be had been corfined to his apartment for 
several days, no one, until at a late moment, anticipated a fatal termi- 
nation to his attack. During its continuance, anxious and devoted 
friends ministered tenderly to his every want, and the sympathies of 
many—prominent in the public councils—were freely and earnestly 
enlisted in his behalf. His unexpected and lamented demise produced 
a profound impression alike in Washington City, in Savannah, his 
home, and throughout the wide borders of Georgia, one of whose 
favorite sons he was. 

Upon the assembling of the house, official announcement of his 
death was made by his colleague —General Phil. Cook—and resolutions 
were unanimously adopted expressive of the sincere and general grief. 
A special joint committee was raised—consisting of seven representa- 
tives and three senators—to compass suitable preparations for the 
funeral, and to escort the remains of the deceased to Savannah. On 
the part of the house, Messrs. Cook of Georgia, Frye of Maine, Cox 
of New York. Cabell of Virginia, Stone of Iowa, Davidson of Florida, 
and Hanna of Indiana, were named as members of that committee; 
while from the senate, Messrs. Gordon, Booth, and Beck were selected. 
At an early hour both houses of congress adjourned for the day, as a 
mark of respect to the memory of the deceased. 
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The following day, at three o’clock in the afternoon, in the presence 
of the assembled house, senate, members of the supreme court—clad 
in their robes of oftice—the president and cabinet, and of a large con- 
course, the funeral services of Mr. Hartridge were performed in the 
hall of the house of representatives. The ceremony was most im- 
pressive, and nothing was omitted which could impart dignity and 
solemnity to the mournful occasion. The desk of the late represent- 
ative was tastefully draped in black, and upon it was placed a basket 
of beautiful flowers, breathing a fragrance emblematic of the precious 
memories of the departed. Ona catafalque in front of the speaker’s 
desk, and enclosed in a handsome casket adorned with wreaths and 
crosses of flowers, lay all that was mortal of JuLIAN HARTRIDGE. 
The ceremonies concluded, and the benediction pronounced, the lid of 
the coffin was removed and the members in silence approached and 
took a farewell look at their late colleague. The casket was then borne 
from the hall by the president and cabinet, accompanied by the jus- 
tices of the supreme court, senators, the Georgia delegation, and the 
speaker of the house. 

Attended by the members of the joint committee, the remains of 
our distinguished friend were conveyed to Savannah, where they arrived 
on the morning of the 11th. Here every arrangement had been per- 
fected by the municipal authorities, the bar, the military, and the 
citizens at large, to testify the general sorrow and universal respect. 

From the Long Room in the Exchange, where it had for some time 
lain in state, guarded by a detachment from his old company, the 
Chatham Artillery, the embalmed body was, on the 12th, conveyed to 
Christ church, where the funeral services were conducted in the pres- 
ence of a grief-stricken multitude. Thence it was borne to its place 
of final repose, in the beautiful cemetery of Laurel Grove. In the 
observance of these obsequies the tribute paid was almost without a 
parallel in the history of Savannah. Every class, profession, and 
organization, civil and military, vied in the exhibition of love for the 
deceased, loyalty to his memory, sorrow because he was not, and in 
the rendition of the most distinguished funeral honors. Most potently 
did this demonstration attest the hold which JULIAN HartRipGE had 
upon the great heart of his native city. The resolutions of the city 
council and of the Ciratham bar, the outpouring of the citizens and 
of the military, the display of flags at half mast, and the settled gloom 
which pervaded the entire community, gave token most eraphatic that 
this was no ordinary bereavement. Surely our friend and brother was 
not without signal honor alike in the national capital and in the home 
of his youth and manhood. He sleeps beside dear ones who have 
gone before, in the generous embrace of the great mother upon whose 
bosom he was cradled ; and loving memories cluster about his new- 
made grave. To his character, attainments, virtues and abilities, fitting 
tributes have already been paid by his colleagues in congress, by his 
brethren of the Savannah bar, and by the press. It remains for your 
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committee, in the discharge of the duty assigned when, at the last 
term, the fact of our friend’s death was brought to the notice of this 
honorable court, to supplement what has already been done by the fol- 
lowing memorial and resolutions : 

The Honorable JuLIAN HARTRIDGE, a prominent member of this 
bar, was born in the city of Savannah on the 9th of September, 1829. 
At the time of his death he was in the‘50th year of his age, and in the 
full possession of faculties appertaining to a matured manhood of un- 
usual capabilities and cultivation. 

From early youth he was remarkable for his studious habits and 
reflective turn of mind. Among his tutors and fellows hé was regarded 
as a lad of unusual quickness of perception and mental vivacity. His 
desire for knowledge was accompanied by a retentive memory, a dis- 
criminating taste, and a thoughtful habit. 

His preliminary course completed, he repaired to Brown Univer- 
sity, where he pursued his collegiate studies and graduated with dis- 
tinction at the age of nineteen. 

Selecting the law as a profession, he entered the law school of Har- 
vard University, and there diligently applied himself to the mastery of 
the principles of this great science. Having taken his degree of 
LLB. when just of age, he returned to Savannah, and, the following 
year, was called to the bar. 

Shortly after his admission he was elected solicitor-general of the 
eastern circuit. This office he filled with marked ability and un- 
swerving fidelity, winning distinction which was an earnest of his 
future professional power and success. 

In 1859 he became a member of the representative branch of the 
legislature; and, in the execution of this his first political trust, 
secured the respect and confidence of all. 

Upon the inception of the late war between the states, he was the 
second lieutenant of the Chatham Artillery; and, with his company, 
was mustered into the service of the Confederate States. At an early 
date, however, he was elected a member of the Confederate congress, 
end represented his district in that capacity until the close of the war. 
Upon the subjugation of the Confederate States, Mr. HARTRIDGE re- 
sumed the practice of his profession in Savannah, being associated 
with the Hon. Walter 8. Chisholm. Of this prominent law firm was 
he still a member when death deprived us of his companionship. 
It is a noteworthy circumstance that the Telfair will case, in which he 
was of counsel, was actually on trial before your honors, when, in 
this room, telegraphic advices were received by his copartner, an- 
nouncing the unexpected and afflictive intelligence of the demise of 
his life-long friend and our honored brother. 

In 1874 Mr. Harrripes was, by a flattering majority, elected to the 
congress of the United States. In 1876 he was returned by his con- 
stituents, and was in Washington discharging, with acknowledged 
ability, his duties as representative of the first congressional district, 
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when death summoned him hence. During the recent congressional 
campaign, he declined a re-election and refused to be a candidate. His 
purpose was, for the present at least, to retire from public life, and 
devote himself to the practice of his profession. 

Besides filling the stations to which we have alluded, Mr. HaRTRIDGE 
was a delegate to the memorable democratic convention which assem- 
bled in Charleston in 1860. He was also a delegate from the state at 
large to the national democratic convention held in Baltimore in 1872. 
The same year he was a presidential elector on the democratic ticket. 

As a politician and statesman he was sagacious, Candid, elevated, 
and successful. He possessed a peculiar power over men, readily ac- 
quired and retained the friendship and confidence of those with whom 
he was thrown into personal contact, was on all occasions the polished 
gentleman in speech and act, and never sought by demoralizing ap- 
peals to the prejudices of the masses, or by unfair argument, to carve 
out a path to personal success. In his public utterances no one ever 
heard him give expression to ribald anecdote, or beheld him resorting 
to the demoralizing artifices of the demagogue. He held his constitu- 
ency in esteem too high for that, and his own gentlemanly impulses, 
courteous demeanor, and inherent self-respect, would not court a vic- 
tory purchased at the expense of true manhood and becoming dignity. 
In the discharge of his duties as a representative in congress he was 
a man rather of action than of words. His voice was seldom heard in 
open session, but his influence was marked and admitted. Asa lead- 
ing member of the judiciary committee, the value of his counsel and 
labors, of his legal knowledge and careful suggestions, was never ques- 
tioned. He wili be missed in the counsels of that important com- 
mittee. 

He was always true to the principles of southern democracy, and 
loyal to the best interests of his section. His manly defense of his 
country and race when charged with bloodshed and soulless massacre 
at Hamburg, South Carolina, will not soon be forgotten. 

Asa citizen he was public spirited, affable, accessible, courteous, 
charitable and popular. 

As a friend he was true, generous, sympathetic, and faithful. 

As a lawyer and advocate he was astute, quick, persuasive, eloquent, 
learned, and, on special occasions, brilliant Possessing a wonderfully 
retentive memory, with remarkable powers of analysis and combina- 
tion in the discussion of facts, well versed in the principles of his pro- 
fession and in the knowledge of adjudicated cases, with a rich vocab- 
ulary and a musical voice of no ordinary compass, with a magnetic 
presence and attractive delivery, acquainted with the emotions and 
sympathies of the human heart, and exhibiting at all times a profes- 
sional courtesy worthy of all commendation, the conduct and tri- 
umphs of our brother in the court-room will not soon be forgotten. 
His is a distinctive memory, which will be cherished and emulated. 
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In the domestic circle he was the devoted husband, the fond father, 
the affectionate relative. A widow and six children mourn with a 
bitter lamentation this saddest bereavement. Mrs. Hartridge is a 
daughter of the late Judge Robert M. Charlton, whose character, rep- 
utation and talents are dear to all Georgians. 

Snatched from our companionship in his very prime, with a future 
even more marked beckoning him onward, we wonder and are silent 
at the mysterious providence which has summoned him away. 

Resolved, That in the death of the Hon. JuLiAN HARTRIDGE the state 
has lost a loyal and favorite son, the nation a pure, capable legislator, 
and this bar one of its most prominent members. 

Resolved, That we cordially sympathize with the family of the de- 
ceased in this grievous afiliction. 

Resolved, That this memorial and these resolutions be entered upon 
the minutes of this court, and that a certified copy of them be trans- 
mitted by the clerk to Mrs. Hartridge. 

A. R. Lawron, 

W. 8S. CuisHotm, 
CHARLES C. JONEs, JR., 
CLIFFORD ANDERSON, 
N. J. Hammonp. 


The court ordered that the memorial and accompanying 
resolutions be spread upon the minutes, and that a certified 
copy thereof be transmitted to the family of the deceased. 
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ACCOUNT. See Limitations, Statute of, 11. 


ADMINISTRATORS AND EXECUTORS. 


1. Surviving partner and representatives of deceased copartner 
may be joined in same action on open account against the firm, 
when the partnership and the survivor are alleged to be insol- 
vent. Anderson, executor, vs. Pollard & Co., 46. 


2. Ordinary’s direction to compromise doubtful debt belonging to 
estate is worth nothing to executor unless it appears that $2539 
of the Code has been complied with, Ponce et al. vs. Wiley 
et al., executors, et al., 118. 


3. ‘‘ Liquidated demands” under Code, $2533, par. 7, what consti- 
tute. McNulty, George & Hall et al. vs. Pruden, adm’r, 135. 


4, Intestate died in New York and administration was there had 
on his estate, and promissory notes on parties in Georgia were 
there inventoried and appraised, and administratrix brought 
the notes here and settled them without suit, and was charged 
therefor in an accounting before the surrogate court of New 
York, such court had jurisdiction to administer the notes ac- 
cording to New York law, and the record of that court is 
admissible in a suit between the distributees of the estate and 
defendants in Georgia, whose property was sought to be con- 
demned by tracing the funds of the estate. McNamara et al. 
vs. McNamara et al., 200. 


5. Where such record shows that the distributees clected to go 
upon the administratrix and her sureties by such judgment of 
the surrogate court, they must exhaust that remedy there before 
trying another here. Jdid. 


6. Land bought at administrator’s sale by administrator and third 
party, and former settled with distributees therefor, suit for 
part due by latter must be brought within the usual statute of 
limitations. It began to run in his favor from date of sale. 
Edge vs. Hdge, 289, 


7. Will of testator who died prior toadoption of Code created gen- 
eral power of sale in executors for purposes named, private 
sale valid though not made until afterCode. Smith, executor va, 
Hulsey et al., 341, 

49 
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. One from whom property of estate has been wrongfully taken, 
may bring trover for its recovery although there has been no 
administration. Harpes etal., vs. Harpes, 394. 

. Creditor administering upon estate of debtor, having a demand 
to which some of the effects are subject, is entitled to retain 
out of the proceeds the expenses of administration. They 
rank superior even to taxes. Mapp, adm’r, vs. Long, 568. 

. Guardian is charged by law with administering deceased ward’s 
estate. Ordinary, for use of heir of ward, cannot maintain 
action against administrator with will annexed for failing to 
pay over legacy due such deceased ward without making guar- 
dian a party. Beavers, ord., vs, Brewster, adm’r, et al., 574. 

. Court of ordinary to which application is made for administra- 
tion, is proper tribunal to determine question of its own juris- 
diction. Arnold etal. vs. Arnold et al., 627. 

2. Non-resident intestate left assets in two counties, administration 
granted in either, and ordinary first exercising jurisdiction 
will retain it. did. 

. Will of non-resident may be proved in any county in which 
there are assets. bid. 

. Debts by simple contract are bona notadilia in the county where 
the debtors reside. Shares in capital stock of railroad are 
bona notabilia in county where stock-books are kept, transfers 
made, and dividends paid. Jd¢d. 

. Land devised attached, executors could not defeat it by setting 
up their non-assent to the devise, the land not being required 
for the payment of testator’s debts or the expenses of adminis- 
tration. Daniel et al., executors, vs. Frost, 697. 

. Bill by administrator against heir of intestate, and decree that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment had been recovered against admin- 
istrator, is not, as against heir, a decree for money, but for 
property, and does not become dormant under $4219 of Code. 
Wall, executor, for use, vs. Jones, 725. 

. Execution thereon may be in favor of administrator for use of 
judgment creditor, the decree itself directing that proceeds of 
sale be applied to judgment. did. 


AMENDMENT. 


1. Action on contract of bailment of choses in action cannot be 
changed by amendment into suit for guano sold and delivered. 
Anderson, executor, vs. Pollard & Co., 46. 


2. Bankruptcy of defendant not cause for not amending judgment 
rendered prior to adjudication. Pollard vs. King, 103. 
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. Judgment complete except in wanting signature of plaintiff or 
his attorney, amendable, and this though many years may 
have elapsed. bid. 

. Order to enter up judgment nwne pro tune is not an order to 
amend an irregular judgment already existing. Order of for- 
mer kind should not be granted on application for one of 
latter. Ibid. 

. Parties plaintiff in error may be added in supreme court by 
amendment. McNulty, George & Hallet al. vs. Pruden,adm’r,135. 

. Written contract for building house, action on cannot be 
amended by adding an account to which contract does not 
apply. Andrews et al. vs. Pogue, 176. 

. Action for use of another amendable by changing usee or by 
striking him out altogether. -dtna Ins. Co. vs. Sparks, 187. 

. Judgment overruling demurrer affirmed in supreme court, new 
grounds cannot be added by amendment before aflirmance is 
made judgment of court below. Goldsmith, comp. gen. vs. 
Georgia Railroad, 542. 

. Motion for new trial made in term and continued from to time 
by order, amendable before final disposition. Girardey et al. 
vs. Bessman et al., 654. 


APPEAL. See Justice Courts, 4. 


ARGUMENT, ORDER OF. See Practice in Superior Courts, 3. 


ARREST. See Municipal Corporations, 2-4. 


ATTACHMENT. 


1. Declaration, none filed at first term, and no attachment pending 
when filed, as appears on face of record, in the absence of 
motion to amend or explain the defect, illegality at instance 
of surety on attachment bond sustained. Taylor & Co. vs. Bell, 
158. 

2. Judgment rendered without a jury as in other cases, where no 
issuable defense on oath is made. bid. 


3. Creditor of devisee upon contract made before testator resumed 
possession, having attached some two years after probate of 
will, the devisee could not defeat the levy by a disclaimer 
made by deed after the levy was had. Nor could the execu- 
tors defeat it by setting up their non-assent to the devise, the 
land not being required for the payment of testator’s debts or 
the expenses of administration. Daniel et al., executors, vs. 
Frost, 697. 
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ATTORNEY AND CLIENT. 





1. Retainer, one-half of fee is, and due immediately. McNulty, 
George & Hall et al. vs. Pruden, adm’r, 135. 

2. Claimants to fund on money rule several, all of whom introduced 
evidence, order of argument is subject to discretion of judge. 
Loudon, assignee, vs. Coleman, rec., 147. 

8. Fees, counsel bringing fund into court, or securing for receiver, 
entitled to as part of necessary expenses. J did. 


4. Fees, execution proceeding to collect, settlement prior to act of 
1873 giving attorney lien thereon valid, unless notice of claim 
was given to defendant in fi. fa. Stevenson vs. Smith, 175. 


AUDITOR. 


1. Reference and report before all interested were made parties to 
bill, court not obliged, on motion of one of the original par- 
ties, to refer case again after pew parties are added, but may 
proceed to trial and allow such parties to adduce their evidence 
in the first instance. McLaren, adm’r, et al. vs. Clark et al., 106. 

2. Admission of incompetent testimony nv valid objection to read- 
ing of report when exceptions to it are on trial. did. 


3. Exception that auditor heard incompetent testimony must show 
that it was objected to. did. 


4. Chancellor may change reference from one master to another, 
or from a master to an auditor. Cook vs. Commissioners of Hous- 
ton Co., 223. 

5. Exceptions to report cannot be filed after time limited by order 
of reference. did. 

6. If prevented by good cause from filing within time, application 
should be made to court, without unreasonable delay, for 
extension of time. Four terms of court having passed with- 
out such application, discretion of chancellor in striking excep- 
tions thereafter filed not controlled. did. 


7. Exceptions, none filed, no issue for jury to try, and chancellor 
should pronounce judgment. did. 

8. Statute of limitations pleaded, and facts upon which it was 
based, together with action of auditor, appear in report, court 
must pass upon question thus raised, though no written 


exceptions be on file. J did. 
BAIL. 


1, Surrender by bail of principal may be made to deputy sheriff 
Ward et al. vs. Colquitt, gov., 267. 


2. Surrender between forfeiture nisi and fiaal judgment is burdened 
with payment of costs. did. 
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3. Sunday, lawful to take bond on admitting prisoner to bail, same 
being in favor of liberty and in the nature of a work of char- 
ity. Weldon et al. vs. Colquitt, gov., 449. 

4. Disability of principal in recognizance known to bail, not pre- 
vent latter from being bound by undertaking. id. 


BANKRUPT. 


1, Composition under late bankrupt system did not satisfy any 
debt that was not discharged by a regular discharge granted 
in the ordinary course. Lewin & Oo. vs. Thurber & Co., 25. 

. Where the action was based upon the debt’s having been con- 
tracted by fraud, the element of fraud would have to be 
made out with the certainty ordinarily requisite in civil cases. 
Ibid. 

3. Judgment prior to adjudication may be amended notwithstand- 
ing bankruptcy of defendant. Pollard vs. King, 103. 

. Continuance, bankruptcy of mortgagor after filing of petition 
to foreclose mortgage on realty, no ground of. Zoler vs. Pass- 
more, adm’r, et al., 263. 


. Foreclosure of mortgage on realty of bankrupt enjoined by 
federal court pending petition before ordinary for homestead 
therein, and injunction dissolved on condition that $2,000.00 
be deposited with register to be invested in homestead should 
ordinary decide that applicant was entitled thereto, state courts 
had no jurisdiction to set apart the money, or any part of it, 
in the hands of the register. Home B. and L. Association vs. 
Cherry, 269. 

. Promise after discharge to pay debt provable in bankruptcy, 
need not be in writing. It is valid, the consideration thereof 


being the moral obligation to pay a just debt. Ross vs. Jordan, 
298. 


BLANK. See Surety and Indorser, 7. 
BOUNDARIES. See Roads and Bridges, 8-10. 


CERTIORARI. 


1. Judgment sustaining going beyond the issue involved, reversal 
had. Allenet al., vs. Meyerhardt, 161. 

2. Principal sum, with interest, exceeds $50.00, party cast in jus- 
tice court may certiorari, where judgment is based on questions 
of law unmixed with matters of fact. Dewter vs. Glover, 312. 

3. Question of law only involved which must finally govern case, 


superior court should make final judgment. James vs. Smith & 
Bro., 345. 
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4. County commissioners, error of in ordering private way opened 
may be corrected by certiorari. Leathers vs. Furr, 421. 


CHARGE OF COURT. 
1. Though there may be no direct evidence to authorize charge, 
yet one or more relevant circumstances on which jury must 
pass, may warrant. Clemenis, adm’r, et al. vs. Wheeler, 53. 


. Request may be denied even in case of homicide, if matters 
therein embraced have been fully and correctly submitted to 
jury in general charge. Hvereti vs. State, 65; Central Railroad 
os. Richards, 306; Harris vs, State, 337. 

. Law substantially laid down, mere inaccuracy in some of the 
language will be treated as immaterial. did. 

. Exception to entire charge, new trial not granted unless charge 
as a whole is erroneous. Bazemore vs. Gilbert, tax col., 158. 

. Exception to part of charge not sustained where whole charge 
submits case fairly to jury. Roberts vs. Neal, adm’r, 163. 

. General charge embracing requests, court may say to jury that 
such requests are the law, but no more so than when given in 
general charge. did. 

. Opinion on evidence, no expression of in this case. Mallory vs. 
State, 164. 

. Portion of charge set forth correct, remainder not in record, 
presumed that it covered other elements of case. Burge vs. 
State, 170. 

. Issue clearly defined covered by charge, sufficient. It need 
not deal in generalities Powell vs. Franklin, 171. 

. Verbal request, court not bound to give. Sims vs. James, 260. 


. Decision requested to be given in charge, court not bound to read 
entire case to jury; it is enough that the principles are fully 
explained in general charge, and such parts read as bear upon 
the points in issue. Harris vs. State, 337. 

. Issue being whether alteration in note was made with consent 
of indorser, ard other notes made at the same time and simi- 
larly altered with his knowledge being put in evidence to show 
his knowledge and consent as to all, error to charge jury that 
this was circumstance from which they might conclude that 
the defendant consented to the alteration of all the notes. Such 
instruction trespassed upon the province of the jury. Hayden 
vs. Neal, 365. 

. Eliminate all conceded points and lay bare real matters in dis- 
pute, charge may; counsel being first admonished to suggest 
errors of statement, if any should occur. Porter vs, Wilder & 
Son, 520; Branily vs. Huff et al., 532. 
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14, Distinct issue carved out of case and reduced to writing, and 
trial to be had solely upon it, charge should not go beyond. 
1 bid. 

15. Request loose or uncertain, court not bound to heed. Todd vs. 
Fambro, 664. 

16. Action upon account for goods, where question was whether 
agent who purchased or principals were bound, proper, after 
charging that ‘‘ question is, to whom was the credit originally 
given? If the credit was given to the defendant (the agent), he 
is liable, but if the credit was given to M. & P. (the princi- 
pals), then he is not liable,” to add, on request of counsel, 
that ‘‘ the giving credit, in order to be binding on defendant, 
must appear to have been given under the agreement of the 
parties, and plaintiff’s so giving credit, unless done by consent 
or agreement of defendant, would not bind him.”” The addi- 
tion should have been clearly and distinctly given to jury, and 
not by simply stating that that was a question of evidence for 
them, Fleming vs. Hill, 751. 

17. The manner in which this addition was requested, being correc- 
tive of the general charge. requires that it should have been 
given, though not in writing. did. 

18. Issue as to whether plaintiff took acceptance with notice that it 
was made on Sunday or not, and plaintiff adduces evidence 
expressly in denial of notice, defendant may insist on general 
circumstances of transaction as tending to prove same, and 
court may charge on subject, though there be no plea alleging 
notice in express terms. Ball vs. Powers, 757. 


CLAIM. 


1. Where vendee presented for his protection title of vendor on 
trial of claim, on subsequent claim by vendor against same 
execution, he will be concluded. Puce vs. Maxwell & Vason, 97. 


2. Evidence showed that claimant had sold the property, verdict 
against him proper. did. 

3. Where defendant paid one-half the purchase money taking title 
to himself and executing to vendee bond for title on being 
repaid, and the execution therefor is met by equitable claim of 
wife of vendee setting up that the portion of purchase money 
paid by husband was with her money, and praying that she 
have half the land, or that it be sold and she first repaid. Held, 
that in the absence of the charge of notice to the defendant, or 
of the insolvency of the vendor, the equitable claim was defi- 
cient. Loveless vs. Strickland, 101. 

4, Question as to validity of sale from defendant to claimant just 
before judgment went against him, they being brothers, say- 
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ings and acts of defendant while in possession, and admissions 
of claimant against himself, admissible. Roberts vs. Neal, 
adm’, 163. 

. Sole issue as to damages for interposition of claim, not error 
to strike equitable plea, claimant being allowed to introduce 
all his evidence to elucidate issue before court. Shealy, guar- 
dian, vs. Toole, 170, 

6. Formal pleading on trial of such issue unnecessary. did. 
7. Security on damage bond as much bound as if claim case proper 
had been tried. did. 

. Judgment finding property subject, is not judgment for sum 
certain on which damages can be awarded in supreme court. 
Brantley vs. Buck et al., 172. 

. Levy on half of certain lots and claim interposed, without sta- 
ting which half, claim might have been demurrable, but ver- 
dict in favor of claimant not set aside for uncertainty. Janes, 
adm’r, vs. Cleveland, 237. 

. Execution, sufficiency of excepted to by claimant, proper motion 
is to dismiss levy, or an objection to it as illegal evidence. 
Motion to quash improper. Bosworth vs. Clark, 286. 

. Affidavit that claimant is head of a family, and that money is 
not the property of defendant in fi. fa., but arose from sale 
of land which had been set apart as homestead, and was there- 
fore not subject to individual debts of claimant, sufficient with- 
out setting forth names of members of family. Horton vs. 
Summers & Middlebrooks, 302. 

. Homestead papers should have been admitted, having been 
granted by ordinary in year 1868, under constitution and act 
then of force. Ibid. 

3. Mistake in executing absolute deed instead of mortgage, cannot 
be shown under ordinary pleadings in claim case. Alen et al. 
vs. Frost, 659. 

. Specification of particular facts superadded to ordinary issue in 
claim case, evidence not necessarily restricted to particular 
allegations, but it may take as wide a range as if ordinary 
issue had stood by itself. Duniel et al., ex’rs, vs. Frost, 697. 

15. Verdict finding property subject need not specify why it is 
subject, whether there be one issue or several. did. 


COLLATERAL SECURITY. See Negotiable Instruments, 1-3; Eien,13. 
COMMITMENT. See Criminal Law, 31. 


COMPROMISE AND SETTLEMENT. See Administrators and Exec. 
utors, 2; Contracts, 1. 
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CONSTITUTIONAL LAW. 


1. Legislation necessary under constitution of 1877 before qualifi- 
cation of grand jurors was changed. Mikell vs. State, 368. 


. Reciprocal insurance law of 1869 has no connection with tax 
laws of state; it simply imposes conditions upon foreign com- 
panies seeking to do business in Georgia. Thus construed it is 
constitutional. Goldsmith, comp. gen., et al. vs. Home Ins. Co. 
et al., 379. 


. Provision in constitution of 1877 prohibiting juries of less than 
twelve in city courts, inoperative until new machinery be pro- 
vided. Kneeland et al. vs. State, 395. 


. Though act of 1872, so far as it affects pre-existing charters, be 
unconstitutional, as decided in 60 Ga., 404, if its provisions be 
by charter granted in 1875, incorporated therein, they become 
part thereof, and are as valid as any other portion. Douglass- 
ville vs, Johns, 423. 


. Exemptions from taxation in charters granted since Code, not 
interpose constitutional barrier so as to prevent legislature 
from taxing as natural persons. Macon and Aug. Railroad vs. 
Goldsmith, comp. gen., 463. 

. Act incorporating railroad need not express in title any of the 
powers, rights, etc., which charter is intended to confer. 
Charter is contract, and the stipulations, etc., are to be looked 
for in body of instrument, not in title. Goldsmith, comp. gen., 
vs. Rome Railroad, 473; Same vs. Georgia Railroad, 485. 


CONTINUANCE. 


1. Action on insurance policy, refusal of continuance on ground 
of surprise at evidence of movant’s agent and of the plaintiff 
disclosing the origin of her title to, or interest in, the property 
burnt, where no artifice or misrepresentation was used, not 
controlled. tna Ins, Co. vs. Sparks, 187. 


. Bankruptcy of mortgagor after filing of petition to foreclose 
mortgage on realty, no ground of continuance. Toler vs. Pass- 
more, adm’r, et al., 263. 


. Motion fully up to rule, state cannot force trial by counter- 
showing by witness to effect that if defendant's witness testi- 
»-fied as defendart swore he would, such evidence would be 
false, both witnesses having been present when the offense is 
said to have been committed. Horn vs. State, 362. 
. Counter-showing which law contemplates is such proof as neg 
atives fact that witness had been subpoenaed, or was present 
at all, etc. Ibid. 
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CONTRACTS. 

1. Widow intending in good faith to institute civil action for 
damages for homicide of husband, having retained counsel 
but not having prosecuted, when defendant gives his notes in 
compromise and settlement of the civil injury only, such notes 
are not without consideration whether maker was concerned 
in homicide or not, nor was the consideration illegal. Dodson 
& Payne vs. McCauley, 130. 

. Prior to incorporation of W. & A. R. R. Co., the West. & At. 
R. R. being the property of the state, its method of business 
was regulated by law, and its superintendent had no authority 
to make contracts involving more than $3,000.00 without writ- 
ten approval of governor. Tappan vs. West. & At R. R., 198. 


. Where, by contract, one party had the exclusive right to sell 
property of another on terms specified, and was to receive a 
certain compensation therefor, a subsequent change whereby 
the owner was also allowed the privilege of selling, provided 
the agent should receive the same compensation as before, was 
nct a sule of the agent’s chances of selling. Irby vs. Lawshe, 216. 

. Georgia, contracts made in to be performed in New York gov- 
erned by law of latter state. Hence, in suit on drafts indorsed 
in blank, payable in New York, parol evidence was not admis- 
sible to explain the indorsement, such being the law of that 
state. Dunn vs. Welsh, 241. 

. Time of essence of contract, conduct of life insurance company 
in receiving premiums after date fixed in policy, operated as 
waiver of. Cotton States Life Ins. Co. vs. Lester, 247. 

. Promise after discharge to pay debt provable in bankruptcy, 
need not be in writing. It is valid, the consideration being 
the moral obligation to pay a just debt. Ross vs. Jordan, 298. 


. Account for merchandise furnished, under $3393 of Code suit 
may be brought and recovery had though there may be special 
contract in writing. Schmidt vs. Wambacker & Weil, 321. 

. Sunday, lawful to take bond on admitting prisoner to bail, same 
being in favor of liberty and in nature of work of charity. 
Weldon et al. vs. Colquitt, gov., 449. 

. Though void judgment be some part of inducement to contract, 
yet if valid had no judgment been rendered, it is not made 
void by nullity thereof. did. 

. Voluntary intoxication short of deprivation of reason, unless 
opposite party has contributed to produce it, not disable per- 
son to waive a right or to bind himself by contract, in absence 
of fraud or imposition. did. 

. Sufficient if work and materials conform to plan prescribed, 
and to terms of contract. Porter vs. Wilder & Son, 520. 
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12. Tacit recognition by the employer of a compliance with the 
contract, is some evidence of actual compliance. did. 


13. Accceptance and use of building without complaint, slight 
defects relied upon as excuse for not paying are to be scruti- 
nized. Ibid. 


14. Failure to call on contractors to remedy or repair alleged de- 
fects may be considered by jury. J did. 


15. Written contract placed in evidence as part of main case, 
plaintiff holds contract forth as pertinent to cause of action. 
If action be by one plaintiff on an account, when it ought to 
have been by another plaintiff on the special contract, a non- 
suit may be awarded. Southwestern Railroad vs. Millian, 607. 


16, Written contract with telegraph company is not, without ex- 
planation, to be treated as contract of telegraph company 
bearing different name. Prima facie the two companies are 
not the same, nor is there any presumption that the contracts 
of the one have become the contracts of the other. Coggin 
vs. Central Railroad, 685. 

17. Inducement, contract merely alleged as, and not described as 
in writing, and not of a class required to be in writing, a 
parol contract, express or implied, may be proved. did. 


CONSTABLE. See Sheriff, 3, 4. 


CONTRACTOR'S LIEN. See Lien,14. 
CONTRIBUTION. Se Surety and Indorser, 3, 5. 


CORPORATIONS. 


1, Directors and shareholders are gvasi trustees, and without spe- 
cial power under the charter, cannot bind the corporation by 
contract to pay usury. Plan. Ware. Co, etal. vs, Johnson, e2’r, 
et al., 308. 

2. Sole shareholder in corporation in actual use and possession of 
corporate property, indictment for injury need not refer to 
corporation, but may describe property as belonging to share- 
holder as natural person. Castleberry vs. State, 442. 

3. Exemptions from taxation in charters granted since Code, not 
interpose constitutional barrier so as to prevent legislature 
from taxing as natural persons. Macon & Aug. Railroad vs. 
Goldsmith, comp. gen’l, 463. 

4, Act incorporating railroad need not express in title any of the 
powers, rights, etc., which charter is intended to confer. 
Charter is contract, and the stipulations, etc., are to be looked 
for in body of intrument, not in title. Goldsmith, comp. gen'l, 
vs. Rome Railroad, 473. Same vs. Georgia Railroad, 485. 
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COSTS. See Criminal Law, 15, 16, 23. 
COUNTY JUDGE. See County Matters, 1. 


COUNTY MATTERS. 


1. County judge, grand jury can fix salary only for year. Thomas 
judge, vs. Reese, treas., 176. 


2. County judge of Richmond county has jurisdiction to grant, 
private ways. Sum. Mac. Railroad Co. vs. Deutscher 8. Club, 
318. 


3. Map by county surveyor not evidence as an official document 
or as an admission by district road commissioners, They 
have no power to bind by their admissions either the public 
oraland-owner. Brantley vs. Huff et al., 532. 

4, Official transactions of county commissioners are presumed to 
be recorded, and cannot be proved by parol without account- 
ing for absence of better evidence. did. 

5. District road commissioners have only executive functions in 
locating roads, and their mere deliberative acts, not followed 
by any actual opening or occupation of the route, are without 
force. Ibid. 


CRIMINAL LAW. 


1. Nephew of county commissioner who has taken part officially 
in promoting prosecution is not a competent juror, the indict- 
ment being a special presentment. Dumas vs, State, 58. 


. That declarations offered as dying declarations were made 
under belief that death was impending, may be inferred from 
the nature of the wound, and other circumstances, though 
nothing direct was said respecting death or danger. did. 


8. Preliminary evidence judged of by the court in the first in- 
stance but finally by jury. J did. 


4, Admission in statement of presence at homicide is direct evi- 
dence of presence, and circumstance need not be otherwise 
established. did. 


. Venue of crime may be established by circumstantial as well 
as by direct evidence. Jdid. 


. That two persons are charged in same indictment with the 
offense of murder by shooting, conviction of one is no obsta- 
cle to subsequent conviction of other, even though but one 
shot was fired. Jdid. 


. If both were present in pursuance of conspiracy to murder, or 
in prosecution of common felonious intent, and one of them 
shot in behalf of both, and with the sanction and in the im~ 
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mediate presence of his fellow, the shooting was not the act 
of one only but the act of each. Jdid. 


8. What prisoner said on being arrested some hours after the 
assassination, and two miles distant from place where it was 
committed, not evidence in his favor. Hverett vs. State, 65. 


. Threats by prisoner against life of deceased are admissible, 
though made some years before the assassination. did, 


. Nickels staked at cards need not be proven to be of value. 
Mallory vs. State, 164. 


. Finding of minor offense operates as acquittal of major. Wilson 
vs. State, 167. 


. Verdict construed in connection with indictment sufficiently 
certain, bid. 


3. Larceny from house, as charged in indictment, prisoner found 
guilty of, not cause for setting aside verdict that court in- 
structed jury that they might find him guilty of simple larceny 
if they believed that only latter offense was committed. Burge 
vs. State, 170. 

Simple larceny and larceny from house distinguished bid. 
Four defendants jointly indicted and jointly tried, clerk, under 
$3695 of Code, only entitled to $5.00 cost. Officers of Court vs. 
Wyatt, 172. 
. Sheriff not entitled to cost for taking four appearance bonds 
under $3696. Ibid. 


. Burglary, stolen jewelry having been found in defendant’s 
house, evidence as to whether married or unmarried, not irrel- 
evant. Fisher vs. State, 174. 

. Burglary and larceny committed together, possession of stolen 
property (wheat) twelve days thereafter circumstance to be 
considered on trial for burglary. Bryan et al. vs. State, 179. 


. Prosecutor member of grand jury which found bill, not good 
in arrest. Johnson et a. vs. State, 179. 


Judgment pronounced on criminal regularly convicted, cannot 
be set aside on motion of natural guardian. Remedy is by 
habeas corpus, Cathing, guardian, vs, State, 243. 

Accusation in city court charging assault, without specifying 
acts, not ground of arrest. Rataree vs, State, 245. 

. Offense charged shows jurisdiction in court competent to try 
crimes less than felonies. did. 

Bail, surrender by between forfeiture nisi and final judgment is 
burdened with payment of costs. Ward et al. vs, Colquitt, gov., 
267. 

24, Forgery, evidence that defendant lived in county of trial, and 
within it admitted the forgery, sufficient proof of venue to 
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support verdict of guilty, there being no evidence that defend- 
ant had ever been out of the county. Johnson vs. State, 299. 


. Forgery, verdict of guilty could be founded on following paper: 
‘*Mr. Stokely, you can let Griffin trade. You can give him 
of his own. He has gota good crop. If you choose you 
gave him account of his own charge. Your G. W. Turner.” 
Tind. 

. Evidence as to material fact in case conflicting, error to charge 
that ‘‘a wilful and intentional introduction of a falsehood 
into a defense would tend to strengthen a hypothesis of guilt, 
should such hypothesis exist in the case, springing out of 
other parts of the testimony. Such charge did not submit 
the evidence pro and con upon equal terms. Jolt vs. State, 314. 


. Gambling offenses, witnesses in do not criminate themselves ; 
protected under $4545 of Code ; this section not annulled by 
the constitution of 1877. Kneeland et al. vs. State, 395, 


. Fornication and adultery, for witness to state that he knows 
defendant is married man by reputation, and that he has 
family of children, not sufficient to support verdict of guilty. 
Wood vs, State, 406. 


. Ditch to convey water for mining purposes includes any dam 
connected therewith. To cut any such dam is to injure the 
ditch. Castleberry vs. State, 442. 

Sole shareholder in corporation in actual possession of corpo- 
rate property, indictment for injury thereto need not refer to 
corporation, but may describe property as belonging to share- 
holder as natural person. J did. 

To justify cutting a dam which constitutes a necessary part of 
a ditch in another’s use and possession, a mere assertion of 
title will not suffice ; some apparent or probable right must 
be proved. Jdid. 

. Sabbath, court of inquiry cannot be begun and held on in time 
of peace and where magistrates are not overwhelmed with 
police business, to an extent rendering it impracticable to dis- 
patch the same without encroaching on Sunday. Warrants 
may issue and arrests be made, but examination and trial can- 
not be commenced until Monday. Weldon et al. vs, Colquitt, 
gov., 449. 

. Rape, evidence conclusive that carnal knowledge was realized, 
and only possible question is concerning force and consent, 
verdict finding defendant guilty of an assault with intent is 
contrary tolaw. Kelsey vs. State, 558, 


Rape charged to have been committed on girl eleven years 
and three months of age, not error to refuse to charge that if 
girl was mentally capable of consenting, though pbysically 
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unable so to do, she being over ten years of age, and the de- 
fendant, she consenting, did have carnal knowledge of her, 
then it would be no rape. Joiner vs. State, 560. 

Affidavit and warrant under county court act (Code, $297) are 
to be such as are provided for in general law laid down in 
$$4715, 4716. In simple larceny, they need not describe prop- 
erty, state value, name owner, or disclose whether a felony or 
only a misdemeanor. Dickson et al. vs. State, 583. 

. Indictment waived and trial by county judge, affidavit on 
which warrant issued may be basis of accusation. Accusa- 
tion is to be specific and particular, but affidavit need not be 
more so than is necessary to uphold warrant. J did. 

. Verbal inaccuracy, when meaning is clear, will not vitiate 
affidavit or warrant. J did. 

Accusation may declare that ‘‘ The state of Georgia charges,” 
and need not employ ordinary formula. Jdid. 
Burglary in night-time, circumstantial evidence in this case 
sufficient to support verdict of guilty. Smith vs. State, 663. 
4). Capital punishment cannot be inflicted without first trying 
prisoner according to law. The panel of jurors must be put 
upon the accused; this proceeding cannot be omitted, espe- 
cially where prisoner’s counsel gives notice that he waives 
nothing. Cochran vs. State, 731, 


CROP-LIEN. See Lien, 14. 


DAMAGES. 


1. Bonds with coupons for interest converted, verdict for value 
with mature coupons, with interest on such aggregate value 
from date of demand, not excessive. Mer. and Plan. Nat. 
Bank vs. Trus. of Mas, Hall, 271. 

2. Compensation for wounding a farm horse whereby he was tem- 
porarily disabled in the season of farm labor, invludes reason- 
able hire for the time during which the disability continued. 
At. and West Pt. Railroad vs. Hudson, 679. 


DECLARATIONS. See Hvidence, 3, 24. 


DEEDS. 


1. Instrument executed whilst usury laws were in force, with no 
intention to postpone delivery, not relieved from operation of 
those laws by absence of grantees and the failure of deed to 
come to their actual possession until after said laws were 
repealed. Campbell & Jones vs. Murray et al., 86. 


2, Cancellation of deed void for usury not decreed without pay- 
ment or tender of principal and lawful interest. did. 
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3. Title may be sustained by deed delivered up to be canceled 
provided certain contingencies happened, and which by inad- 
vertence was not canceled, where contingencies never occurred. 
Phipps vs. Mansfield et al., 209. 


4. Parol evidence as to what are terms of deed inadmissible. Mul- 
ler et al. vs. Rhuman, 332. 


5. Parol evidence of mistake, to correct deed by, mistake must be 
shown beyond reasonable doubt. did. 


6. Deposit of deeds as collateral security for debt, not create such 
lien as can be foreclosed at law. Bill in equity will lie to sub- 
ject land. Znglish, for use, vs. McElroy, 413. 


7. Water lots on Chattahoochee, deeds to, with descriptive words 
as follows: ‘‘ Running to a point 25 feet of the eastward wall 
of the rock canal or reservoir constructed in the bed of said 
river Chattahoochee, thence running south 72 feet to the south 
line of said lot and leaving 25 feet between the west end of 
said lot and the eastern wall of said reservoir or canal for a 
water-passage or water-way,’’ with covenant that grantee shall 
ke entitled to use ;/y part of all the water of the river com- 
manded by said canal, from grantor having title up to the 
Alabama line across the river, convey an absolute estate to 
said lots only to the western line therein described, with an 
easement to use the water under the covenant beyond suid 
limits, leaving the fee in the grantor to the remainder of the 
river bed; and such fee, though incumbered with such service 
to the dominant estate, is liable to levy and sale under exezu- 
tion against the grantor. Moses, trustee,vs. Hagle and P. Man. 
Co., 4595. 


. Recital in deed of payment of purchase money, after great lapse 
of time since its execution, with continuous possession there- 
under, will raise presumption of actual payment, subject to be 
rebutted. Janes, adm’r, vs. Patterson, 527. 


. Consideration support of grantor by grantee for life, if not per- 
formed, remedy is by action at law for damages, not by bill 
for cancellation of deed. Lindsey vs. Lindsey, 546. 


. Absolute deed, though made as security for debt, passes title; 
therefore judgment subsequently rendered against grantor has 
no lien on land that can be enforced by levy and sale until 
title has become revested by redemption. Phinizy, surv. part., 
vs, Clark, 623; Allen et al. vs. Frost, 659, 


. Conveyance fraudulent, it will pass no title as against creditors. 
Ibid. 


. Recording or not recording of deed is irrelevant except upon 
question of fraud. did. 


. Instrument in this case is testamentary. Arnold et al. vs. Arnold 
et al., 628. 
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DEPUTY. Sce Sheriff, 6. 


DIVORCE. See Husband and Wife, 10-12. 


DOWER. 


1. Widow may accept office of executrix without forfeiting right 
to dower, and this though will, in some of its provisions, 
may be inconsistent with dower. In the latter event she 
ought to elect within a reasonable time, but she may wait long 
enough to ascertain the actual condition of the estate, and 
see what will be the practical operation of the will. McLaren, 
adm’r., et al. vs. Clark et al., 106. 


2. Claims of creditors against estate predicated upon transactions 
of widow in management thereof, cannot affect her right to 
dower. Ibid. 

3. Where widow is left executrix and uses, or acquiesces in the 
use of, the dower lands for the benefit of the estate of the 
testator, she is not, in every case, entitled to collect rent. All 
the equitable circumstances may be considered. J did. 

4, Widow during time within which she had privilege of electing 
against dower, sells whole of deceased husband’s land, or an 
estate in it beyond term of her own life, her election is made, 
and conveyance will pass her distributive share. Brown et al. 
vs. Cantrell et al., 257. 


DYING DECLARATIONS. See Criminal Law, 2, 3. 
EASEMENT. See Deeds, 7. 


EJECTMENT. 


1. Widow sells distributive share; in contest between purchaser 
and children of deceased, they will be treated as deriving 
title from same source. Brown et al. vs. Cantreli et al., 257. 


2. Dismissal of action because of failure of plaintiffs to answer 
interrogatories filed by defendants, is within discretion of 
court below, and will not be controlled unless abused. Ken- 
nedy et al. vs. Guise et al., 304. 


8. Equitable plea by some of the defendants (widow and children 
of deceased person) that trust funds of theirs were invested 
by the adm’r in improving the premises in dispute, which 
premises belonged to him individually, and that he put them 
in possession under agreement to hold free of rent and as 
security for said funds, and that pending such possession he 
conveyed to plaintiff, who took with notice of their rights, 
praying for a sale, and that the proceeds be first appled to 
payment of their debt, not demurrable. Morgan vs. Marshal. 
et al., 401. 

50 
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4. Infancy of some of beneficiaries no obstacle to their pursuing 
trust funds. Jdid. 

5 Title, not mere possession, involved, remedy is by ejectment. 
Cassidy adm’r, vs. Clark, 412. 


EQUITY. 

1. To use in evidence an admission made by adversary in sworn 
bill filed by latter in another case, it is not incumbent to bring 
in with original bill an amendment which was made thereto 
while bill was pending. If amendment was proper evidence 
in consequence of the original having been introduced, it 
should be offered in rebuttal or reply. Seiple vs. Northeutt, 42. 

2. Cancellation of deed void for usury not decreed without pay- 
ment or tender of principal and lawful interest. Campbell 
& Jones vs. Murray et al., 86. 

3. Where defendant paid one-half the purchase money taking title 
to himself and executing to vendee bond for title on being 
repaid, and the execution therefor is met by equitable claim 
of wife of vendee setting up that the half of purchase money 
paid by husband was her money, and praying that she have 
half the land, or that it be sold and she first repaid: Held, 
that in the absence of charge of notice to the defendant, or of 
the insolvency of the vendor, the equitable claim was defi- 
cient. Loveless vs. Strickland, 101. 

4. Machinist’s lien binding premises as well as machinery, whilst 
the former are not the property of his debtor but of his lessor; 
other creditors of common debtor have no right to force the 
machinist to resort to the realty for satisfaction, in order to 
leave the proceeds of the machinery (sold as personalty) to be 
applied to debts of inferior dignity in favor of such creditors, 
Loudon, assignee, vs. Coleman, rec., 146. 

5. Transactions occurring in 1845 not opened at instance of heirs 
of person who died in 1847 on bill filed in 1876, unless fraud 
or concealment is fully specified. Welchel et al. vs. Parker, 


ex’r, 158. 

6. Note for purchase money being given to person other than 
vendor, equitable plea to suit thereon, setting up outstanding 
judgment against vendor, must allege distinctly knowledge of 
judgment in such person, or other facts amounting to fraud 
in him, he never having warranted the title. Mims vs. Single- 
ton, 159. 

7. Defendant not relieved from payment of note after he has been 
guilty of laches for eight years until his warrantor has be- 
come insolvent, if he be so, which fact is not distinctly al- 


leged. J did. 
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8. Bill vague, obscure, and apparently inconsistent, affording 
mere glimpses of equity, judgment dismissing not reversed. 
Brovks vs, Turner et al., 164. 

9. Judgment against trustee on note which contained statement 
that it was given ‘‘ for purchase money of house and lot in the 
town of Forsyth;” such description did not give it prece- 
dence over other judgments as to any special property, but 
equity would protect right of creditor to proceeds of that for 
which note was given, though description was not specific. 
Allen et al. vs. Sharp, guardian, et al., 183. 


10. Intestate died in New York and administration was there had 
on his estate, and promissory notes on parties in Georgia were 
there inventoried and appraised, and administratrix brought 
them here and seitled them without suit, and was charged 
therefor in an accounting before the surrogate court of New 
York, such court had jurisciction to administer the notes 
according to New York law, and the record of that court is 
admissible in a suit between the distributees of the estate 
and defendants in Georgia, whose property was sought to be 
condemned by tracing the funds of the estate. McNamara 
et al. vs. McNamara et a., 200. 


. When such record shows that the distributees elected to go 
upon the administratrix and her sureties by such judgment of 
the surrogate court, she must exhaust that remedy there be- 
fore trying another here. J did. 


. Innocent purchasers for value, without notice of an equity, 
will not be disturbed. did. 

. County treasurer having legal title to land conveys to sureties 
to indemnify them, equity will not interfere at instance of 
holder of secret equity. Phipps vs. Mansfield et al., 209. 

. Reference to master who failed to act, chancellor, at subsequent 
term, may refer tu different person named in order ‘‘ master pro 
hac vice.” Cook vs. Commissioners of Houston County, 223. 

. Exceptions to report cannot be filed after time limited by order 
of reference. did. 

. If prevented by good cause from filing within time, application 
should be made to court, without unreasonable delay, for ex- 
tension of time. Four terms of court having passed without 
such applicaiion, discretion of chancellor in striking excep- 
tions thereafter filed not controlled. Jd. 

. Exceptions, none filed, no issue for jury to try, and chancellor 
should pronounce judgment, did. 

Statute of limitations pleaded, and facts upon which it was 
based together with action of auditor, appear in report, court 
must pass upon question thus raised, though in written excep- 
tions be on file, did. 
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Former adjudication on bill to which no subpeena was attached, 
and of which no service was made or waiver had, inadmissible 
in subsequent suit between same parties or their privies. 
Muller et al. vs. Rhuman, 332. 


New trial, equity not grant because of mistake in naming par- 
ties to motion at law and in suing out writ of error to judg- 
ment overruling same, by reason of which latter was dismissed. 
Southwestern Railroad vs. Craig, 361. 

. Receiver invested $1,800.00 in homestead at price of $2,500.00, 

and husband and wife executed mortgage for balance of pur- 

chase money, which was foreclosed und execution issued for 
sale,of entire property. Mortgage affected only that part of 
property which was not covered by homestead fund, and the 
reversion after the termination of the homestead estate, and 
equity will so decree. Johnson vs. Poullain et al., 375. 


Trust fund invested in improvements on property ; equitable 
plea to ejectment, setting up agreement that beneficiaries 
should retain possession free of rent as security, etc., not de- 
murrable. Morgan vs. Marshall et al., 401. 


. Infancy of some of beneficiaries no obstacle to thus pursuing 

fund. did. 

. Deposit of deeds as collateral security not create such lien on 

land as can be foreclosed at law. Equity will complete con- 

tract and subject land. nglish, for use, vs, McElroy, 413. 

. Consideration of deed support by grantee of grantor for life 

if not performed, remedy is by action at law for damages, 

not by bill for cancellation of deed. Lindsey vs. Lindsey, 546. 

. Case made by bill on which complainants ought to recover on 
the law or equity side of the superior court in which the case 
is pending, motion made at hearing to dismiss for want of 
equity should be denied. That there is remedy at law is 
matter for demurrer, not for motion to dismiss at the hearing. 
Patterson et al. vs. Turner et al., 674. 

Unsafe to decree on effect of prior judgment in action of eject- 
ment as bar to bill in equity touching same land, without copy 
from record of ejectment, or very full and certain recitals in 
respect to same. did. 

Documents and records referred to and not charged to be inac- 
cessible, ought tu be recited so as to leave no doubt about 
their proper effect on controversy, or else made exhibits. 
Ibid. 

Cloud upon title, to cancel as deed which had been upon record 
for forty years before filing of bill, not enough that complain- 
ant has better legal title by reason of prescription, etc. ; it 
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must be the better title in justice and equity. Jonesetal., ex’rs 
vs. Georgia Railroad, 718. 


30. Main transaction involved in obscurities of time, each party 
will be left to make such use of his decd in a court of law as 
he can. When on case made there is nothing higher than the 
ordinary rules of law to bind the conscience there is nothing 
higher te bind the conduct. bid. 


ESTATES. See Wills, 1, 3, 4, 6, 12. 
ESTOPPEL. 


1. Purchaser with approval of ordinary and knowledge of home- 
stead title, not heard to attack papers for want of regularity 
in petition or plat, or in regard to surveyor who acted in lay- 
ing off andreturning homestead. Brown vs, Driggers et al., 554. 


. 2, Note for guano recited that sale was made on analysis of inspector 
whose brand was on every sack ; in suit thereon defendant 
was not estopped from proving by parol that sack was not 
branded, and that fertilizer was worthless. Snowden vs. Grice, 
615. 


3, Sabbath, paper made on is void between parties ; yet, if it is 
falsely dated as of another day, and comes to hands of inno- 
cent holder who takes it for value without notice, acceptor is 
estopped in suit against him. Ball vs, Powers, 757. 


EVIDENCE. 


1. To use in evidencé an admission made by adversary in sworn 
bill filed by latter in another case, it is not incumbent to bring 
in with original bill an amendment which was made theret* 
while bill was pending. If amendment was proper evidence 
in consequence of the original having been introduced, it 
shou'd be offered in rebuttal or reply. Sciple vs. Northeutt, 42. 


2. Where account containing both debits and credits, anc which 
has been stricken ‘rom the declaration by amendment, is relied 
upon as an admission of the credits only, the whole account 
should go to the jury to be weighed as one entire document. 
Anderson, executor, vs. Pollard & Co., 46. 


8. Declarations of occupant as to tenancy may be shown in estab- 
lishing statutory title in one with color. Clements, adm’r, et al. 
vs. Wheeler, 53; Muller et al. vs. Rhuman, 332. 

4. Parol evidence adm‘ssible to show actual relation of so-called 
indorsers to one another and to consideration of draft. Camp. 
vs. Simmons, 73. 

5. Witness testifies that from business correspondence he is ac- 
quainted with handwriting of writer of letter received by due 
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course of mail, sufficient to carry paper to jury. Pearson & 
Co. vs. McDaniel, 100. 

6. What it was worth to clothe a young lady each year for a given 
period of time, was not relevant until it appeared by whom, 
or at whose expense, her clothing was furnished. McLaren, 
adm’r, et al. vs. Clark e? al., 106. 


7. Market value of land at private sale tends to illustrate its true 
value, and its true value is relevant upon the question of what 
it would probably bring at public sale under legal process. 
Ponce et al vs. Wiley et al., executors, et al,, 118. 

. Action by counsel of widow on note given in compromise of an 
injury resulting from homicide of “usband, and turned over 
to plaintiffs for fee, not competent for defendant to show that 
he had heard before the compromise that the widow’s friends 
had made threats against his life and property, it not appear- 
ing that the widow incited the threats, or that she or her 
counsel knew or had ever heard of them. Dodson & Payne 
vs. McCauley, 130. 

. Written agreement to settle fi. fa. in certain way is best evi- 
dence as to how settlement was to be made, and must be pro- 
duced to show whether articles received came up to agreement. 
Harvis et al. vs. Gormerly, 160. 

. Question as to validity of sale from defendant to claimant just 
before judgment went against him, they being brothers, say- 
ings and acts of defendant while in possession, and admissions 
of claimant against himself, are admissible. Roberts vs. Neal, 
adm’r, 168. 

. Relevancy not scrutinized closely when evidence bears upon 
question of fraud and points, though indirectly, to fraud. bid, 

. Trespass against railroad for excavating and erecting road on 
land, that plaintiff had sold to defendant cross-ties cut there- 
from, properly rejected. Northeastern Railroad vs. Hawkins 
et al., 164. 

. Illegal evidence admitted without objection, and ruled out on 
motion, not cause for new trial. Fisher vs. State, 174. 

. Suit on drafts indorsed in blank, payable in New York, parol 
evidence inadmissible to explain indorsement, such being the 
law of that state. Dunn vs, Welsh, 241. 

. Parol evidence inadmissible to raise latent ambiguity in devise 
by showing intention of testator to have been different from 
legal effect of terms used in will. Gillespie et ux. vs, Schuman 
et al., 252. 

. Res geste, declarations accompanying possession and serving to 
explain same, admissible as part of. Brown et al. vs. Cantrell 
et al., 257. 
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. Deeds introduced for one purpose by claimant, used for another 
by plaintiff in fi. fa., trial being before judge alone without 
intervention of jury. Bosworth vs. Clark, 286. 


. Action for false arrest and imprisonment, mere oral evidence 
of officer that he ascertained that prisoner was escaped con- 
vict, insufficient; record of conviction and sentence higher 
evidence. Harris vs. City of Atlanta et al., 290. 

. Tables proved to have been used by life insurance companies 
by one who has been in the business for years, though not , 
claiming to be an expert as to the tables, admissible to show 
the probabilities of the duration of life. Central Railroad os. 
Richards, 306. 

. Letter of defendant containing internal evidence that it referred 
to notes sued on, admissible though notes be not accurately 
described by amounts or dates or consideration. Knowles et al. 
vs. Williams, 316. 

. Merchant may testify to items of account sued on by referring 
to books of original entry in which entries were made in his 
handwriting, although he may be unable to recollect them 
without such reference. Schmidt vs. Wambacker & Weil, 321. 


. Parol evidence as to what are terms of deed, inadmissible. 
Muller et al. vs. Rhuman, 332. 

. Parol evidence of mistake, to correct deed by, mistake must be 
shown beyond reasonable doubt. did. 


. Declarations of grantor after he has sold, and delivered deed, 
inadmissible to disparage title of grantee. J did. 

5. Admissibility of evidence is for court, and credibility for jury. 
Ibid. 


. Length of train of railroad company on certain day, not prova- 
ble by average length of its trains at that season of year. 
Newsom vs. Georgia Railroad, 339. 


. Proof by head of family, clerk of court and ordinary, of loss of 
original homestead papers, sufficient to admit certified copy. 
Brown vs. Driggers et al., 354. 

. Admission by defendant in his testimony that he bought of 
plaintiff the articles inthe account sued on, the prices being 
attached, establishes its correctness prima facie. If amount 
sued for be too large by reason of payments made, burden of 
proving same is on defendant. White vs. Crane et al., 399 


. Tracing trust funds invested by administrator, competent to 
prove by parol investment without producing letters of admin- 
istration or record evidence of legal sale, controlling and im- 
portant question being, not whether fund got into property 
legally, but whether there at all. Morgan vs. Marshall et al., 401. 
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Knowledge in plaintiff (purchaser from trustee) established by 
showing by trustee that it was agreed at time of sale that 
plaintiff was to hold the deed subject to the payment of 
amount of trust fund invested in erection of house. Ibid. 


Marriage, one claiming goods of intestate by, burden on him 
to show marriage. Clark vs. Cassidy, adm’r, 407. 


Civil cases, preponderance of testimony sufficient to produce 
mental conviction, and that preponderance is for jury to deter- 
mine, not from the mere number of witnesses on the respective 
sides, but from interest, opportunity, etc. Court should not 
lay stress upon doubts which may exist of proof of particular 
fact; enough that evidence preponderates to satisfy jury of 
existence and truth of such fact. did. 


. Divided reputation that parties are husband and wife, not so 


strong as undivided reputation thereof, yet each kind is evi- 
dence for jury to weigh, and it is error to charge that if 
divided it is of little or no weight. did. 


34. Map by county surveyor not evidence as an official docu- 


ment or as an admission by district road commissioners. 
They have no power to bind by their admissions either the 
public or a land-owner. Brantly vs. Huff et al., 582. 


. Official transactions of county commissioners are presumed to 


be recorded, and cannot be proved by parol without account- 
ing for absence of better evidence. Ibid. 


Recorded proceedings of district road commissioners showing 
efforts to ascertain and fix the route of an old road, are no 
evidence on the question of where the true route is. did. 


. Boundaries, in tracing, courses and distances yield to perma- 


nent physical monuments, natural or artificial. dd. 


. New trial not granted on account of admission of evidence 


unless it affirmatively appears that it was objected to below. 
Scott, adm’r, vs. Zachry, 573. 


. Sale by guardian, to show no concealment or misrepresentation 


by latter, parol evidence admissible to establish that purchaser 
was fu!ly acquainted with the dangers to the title, and know- 
ingly took the risk. Byrd vs. Turpin, guardian, 591. 


. Foreign judgment, certificate to exemplification of, sets out 


that signer is judge of the superior court of the second judi- 
cial district of such state, and that clerk’s certificate is in due 
form, but does not make it affirmatively appear that county 
is within such district, record is inadmissible. Buck, adm’r, 
et al. vs. Grimes, 605. 


. Parol evidence in conflict with writing inadmissible; fraud of a 


nature to avoid the instrument not appearing. Allen vs. 
Young, 617. 
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. Writings in evidence which are free from all manner of ambi- 
guity are to be construed by the court. Allen et al. vs, Frost, 
659. 

. Question of what deduction should be made from purchase 
money of land by reason of less of the tract being cleare, 
than was represented to be by vendor, value of land in its 
actual state (uncleared) as compared with what it would be if 
cleared, pertinent evidence. Todd vs. Fambro, 664. 

. Custom of mill at some indeterminate time after sale, may be 
rejected when offered as evidence that the custom when sale 
took place was less than it was represented to be. Jdid. 

45. General reputation of title is not admissible. Daniel et al., 
ex'rs., v8. Frost, 697. 


EXECUTIONS. See Levy and Sale, 3, 7, 18. 
EXECUTORS. See Administrators and EHzxecutors. 
FACTORS. 


1, Where a persons farms on lands of others over their objection, 
and contracts debts in his own name for advances and sup- 
plies, the debts are his own and not those of the owners of 
the premises, though they be his wife and sister, and though 
he may use the profits for their benefit. Campbell & Jones vs, 
Murray et al., 86. 

2. Lien, foreclosure of, demand upon owner of crop sufficiently * 
averred. Usry vs. Saulsbury, Respess & Co., 179. 


FALSE IMPRISONMENT. See Municipal Corporations, 2-6. 
FEES. See Attorney and Chent, 1, 8, 4. 

FRAUD. See Bankrupt, 2. 

GARNISHMENT. 


1 Answer, though made by clerk of court at request of garnishee, 
insufficient and judgment rendered, it will not be set aside at 
subsequent term on ground of accident and mistake. Lawton 
vs. Branch & Cooper, 350. 


2. Senior justice court judgments paid by garnishees, complete 
defense by amendment to answer to motion to enter judgment 
against them in city court, though process from latter was 
first served. Hall & Ruckel vs. Daniel & Marsh, 621. 

3. Order served on garnishees from defendant prior to garnish- 
ment in justice court directing them to pay certain amount to 
plaintiffs in city court, not entitle plaintiffs to judgment in 
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that court against the garnishees, whatever might be their 
legal rights on a suit for said fund, or on a claim therefor 
based upon the title acquired by said order. Ibid. 


GIFT. 


1. Prevailing party, whether intended as gift by to creditor, is, 
after verdict, to be taken as he contended at the trial, and not 
as his adversary contended. Chandler vs. Chandler, 612. 


2. Parol gift of an account on third person is executory and rev- 
ocable until money, or some part of it, is paid; and notice to 
the debtor by account not to pay except to his own creditor, 
the donor, is a revocation. J did. 

3. Permissive possession without payment of rent, having been 
enjoyed by sonin-law for about twenty years, and, in the 
meantime, the father-in-law having devised the premises to 
the son-in-law absolutely, and the father-in-law, after resum- 
ing possession and holding it for a few months, having died 
without changing his will, the will should be regarded as con- 
firmatory of the implied gift. Daniel et al,, executors, vs, Frost, 
697. 


GUARDIAN AND WARD. 


1. Judgment pronounced upon criminal regularly convicted, can- 
not be set aside on motion of natural guardian. Remedy is 
by habeas corpus. Cathing, guardian, vs. State, 243. 


2. Debt commenced in 1875 on bond of administrator with will 
annexed, appointed in 1860, for use of legatee who was an 
infant until September 25, 1871, but had a guardian who was 
appointed in 186, and who was ready and willing to receive 
legacy, which administrator refused to pay, although he had 
had sufficient time to have wound up the estate and paid over 
legacy by April 2, 1861: Held, that action was barred by 
limitation act of 1869. Beavers, ord., vs Brewster, adm’r, et al., 
574. 

3. Administering deceased ward’s estate, guardian is charged by 
law with. Ordinary, for use of heir of ward, cannot maintain 
action against administrator with will annexed for failing to 
pay over legacy due such deceased ward without making 
guardian a party. did. 

4 Purchaser at guardian’s sale who takes deed without warranty, 
risks such title as the guardian, with leave from ordinary, 
can convey, the sale being free from fraud or misrepresenta- 
tion. Byrd vs. Turpin, guardian, 591. 

Though defense of defective title might be made to suit for bal- 
ance of purchase money, not serve as against rule to foreclose 
mortgage for such balance on land itself. did. 
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6. Parol, facts provable by tending to show that there was no 
concealment or misrepresentation by guardian, and that pur- 
chaser knew all about dangers to title, ete. bid. 


HABEAS CORPUS. See Judgments, 19, 20. 
HARTRIDGE, HON. JULIAN, Memorial of, 765. 


HOMESTEAD. 


1. Necessary supplies for making crop regarded as ‘‘ material fur- 
nished therefor,” or in nature of purchase money, and there- 
fore superior toexemption. Stephens vs. Smith, i77. 

. Purchaser of homestead without any reference thereto in deed 
to him, sells same and has levied on land for purchase money, 
injunction granted unless defendant execute bond of indem- 
nity to complainant. Fleming vs. Whitfield, 178. 

. Application for homestead of realty, ordinary has no jurisdic- 
tion to determine questions of title. Home B. & L. Ass. vs. 
Cherry, 269. 

. Federal court enjoined foreclosure of mortgage on realty of 
bankrupt pending petition before ordinary for homestead 
therein, and afterwards dissolved injunction on condition 
that $2,000 00 be deposited with register to be invested in 
homestead, should ordinary decide that applicant was entitled 
thereto, state courts had no jurisdiction to set apart, under an 
amendment to original petition, the money, or any part of it, 
in hands of register. did. 

. Claim affidavit that affiant was head of family, that money is 
not the property of defendant in fi. fa., but arose from sale of 
land which had been set apart as homestead, and was therefore 
not subject to individual debts of claimant, sufficient without 
setting forth names of members of family. Horton vs. Sum- 
mers & Middlebrooks, 302. 

. Papers showing homestead should have been admitted, having 
been granted by ordinary in year 1868, under constitution and 
act then of force. Ibid. 

* Wife is not the head of thefamily. She cannot take homestead 
in her separate property for benefit of herself, two minor 
children by former husband, and one by present, the present 
husband having secured the whole of his own property as 
exempt. Neal vs. Sawyer et al., 352. 

. Proof by head of family, clerk of court, and ordinary, of loss 
of original homestead papers, certified copy was properly 
admitted. Brown vs. Driggers et al., 354. 

_ Purchaser with approval of ordinary and knowledge of home- 
stead title, not heard to attack papers for want of regularity 
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in petition or plat, or in regard to surveyor who acted in lay- 
ing off and returning homestead. Ibid. 

. Receiver invested $1,800.00 in homestead at price of $2,500.00, 
and husband and wife executed mortgage for balance of pur- 
chase money, which was foreclosed, and execution issued for 
sale of entire property. Mortgage affected only that part of 
the property which was not covered by homestead fund and 
the reversion after the termination of the homestead estate. 
Johnson vs. Poullain et al., 375. 


::. Arbitrators in pending case set apart certain land to widow 
and family in lieu of dower, homestead, etc., part so assigned 
did not, without more, become a homestead estate. Few vs. 
Walton et al., 447. 


12, Investments of income go to enlarge corpus of estate which pro- 
duced it. Thus, where debtor had set apart to him a home- 
stead, realty valued at $1,500.00, and personalty at $1,000.00, 
and with proceeds of both purchased sheep and placed them 
on premises, they were not subject to be seized under ordinary 
judgment outstanding against him, the homestead estate not 
yet having terminated. Wade vs. Weslow & Co., 562. 

. Schedule of exempt property, required by $2041 of Code to be 
returned to ordinary and by him recorded, must, on its face, 
disclose in express terms or by reasonable implication, whose 
property it is that the schedule is meant to comprehend and 
secure. Mapp, adm’r, vs. Long, 568. 

Widow has no occasion to resort to equity to secure exemp- 
tions allowed by $2040 of Code, as, by $2049, she can secure 
them by returning proper schedule to the ordinary and having 
it recorded. Jdid. 

. Sections 2047 and 2048 of Code are repealed by act of 1876, and 
the specific exemptions of Code, secured since that act took 
effect, are no more durable than are the ad valorem exemp- 
tions of the constitution. J did. 

16, Creditor holding absolute deed from debtor as security, obtained 
judgment, filed deed, etc., and had land levied on; he could 
not be prevented from having it sold by homestead applied 
for by debtor and set apart after legal title had passed out of 
him to creditor. Allen et al. vs. Frost, 659. 

Fraud, if deed was procured by, homestead title would prevail. 
This result would not ensue if there was a mere mistake in 
the instrument by which it took the form of an absolute con. 
veyance instead of a common mortgage, no such mistake 
being alleged in the pleadings, etc. J did. 
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HUSBAND AND WIFE. 


1. Where an individual farms on the lands of others over their 
objection, and contracts debts in his own name for advances 
and supplies, the debts are his own and not those of the own- 
ers of the premises, even though they may be his wife and her 
sister, and though he may intend the profits for their benefit. 
Campbell & Jones vs. Murray et al,, 86 

. Conveyance of wife’s land to secure husband’s debt is void. Jdid. 


. Sole heir of wife, though husband be by statute, he is not in- 
cluded in a will under the expression: ‘‘such person as may 
come under the designation of her next of kin by the statute 
of distributions.” Wetter, trustee, vs. Walker, 142. 


. Remainder created in daughter by will in 1843; on her marriage 
it passed absolutely to her husband though life tenant did not 
die till 1876. Findley vs. Sasser, 177. 


. Head of family, wife is not. She cannot take homestead in 
separate property for benefit of herself, two minor children by 
former husband and one by present, the present having secured 
whole of his own property as exempt. Veal vs. Sawyer et al.,352. 


. Fornication and adultery, for witness to state that he knows 
defendant is married man by reputation, and that he has fam- 
ily of children, not sufficient to support verdict of guilty. 
Wood vs. State, 406. 


. Intestate, goods of claimed by marriage, burden on claimant to 
show marriage. Clark vs. Cassidy, adm’r, 407. 


. Divided reputation that parties are husband and wife not so 
strong as undivided reputation thereof, yet each kind is evi- 
dence for jury to weigh. Ibid. 

. Marriage proven, relation presumed to exist until evidence of 
dissolution by divorce or death. Knowledge of the former 
marriage by innocent party to second, not requisite to render 
latter void. did. 

. Verdict of divorce rendered in 1866, not sufficient to authorize 
guilty party to marry again without production of proof of 
decree of court establishing such right. did. 

. Divorce case, upon trial of, court has not the power to dispose 
of property that does not belong to husband or wife, or prop- 
erty in remainder vested in children of marriage. Cason et at. 
vs. Walton, adm’r, et al., 427. 

. Court can only dispose of such property as was owned by hus- 
band or wife at time of application for divorce or at time of 
separation of parties. J did. 

. Dentistry for herself and child, married woman not liable for 
in absence of proof of express contract, she being accompa- 
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nied by her husband when introduced, with the child, to the 
dentist. Freeman vs. Holmes et al., 556. 


14. Conveyance in trust for woman, married or single, of full age 
and sound mind, with no remainder to protect, and nothing 
prescribed for trustee to do, operates to pass legal title imme- 
diately the trust is executed. Sutton vs, Aiken, trustee, 733. 


15. Wife's land conveyed by her and husband to pay his debt, title 
does not pass. Her deed, as between her and all persons 
affected with notice, is void. did. 

16. Notice that married woman who has conveyed is still the owner, 
without more, is enough to put stranger on inquiry. J did. 


ILLEGALITY. 


1. Disqualification of judge, where urged prior to judgment, is not 
ground of illegality. McMillan vs. Nichols, 36. 


. Judgment perfect in every respect except in omission to sign it, 
illegality not sustained Pollard vs, King, 103. 


. Attachment, none pending at time declaration was filed, and no 
declaration filed at first term, in absence of motion to amend or 
explain defects, illegality at instance of surety on bond sus- 
tained. TZuaylor & Co. vs. Bell, 158. 


. Payment, ground of, burden is on defendant, and the court was 
right, the execution and affidavit having been read by the 
plaintiff and no evidence offered, in refusing to allow a ver- 
dict taken to sustain the illegality, though plaintiff may have 
said that he assumed the burden of proof. Harris et al. vs. 
Gormerly, 160. 

. Grounds of illegality, to suspend process of court, should be 
set out in such manner as to show clearly that fi. fa. is pro- 
ceeding illegally. Green vs. Rogers, 166. 

. That plaintiff had agreed, in consideration of payment of $35.00 
and delivery of sundry notes as collateral security, that ‘in- 
dulgence for thirty days from that day should be given upon 
said ji. fa.,” is insufficient under principle ruled in 4 Ga., 185. 
Ibid. 

. Establishment of alias fi. fa. not preclude defendant from show- 
ing payment of judgment on illegality filed. Lowry vs. Rich- 
ards, 370. 

. Tax execution, to be entited to remedy by illegality against, 
under act of 1874, railroad must have made returns as pre- 
scribed. Goldsmith, comp. gen., vs. Macon and Aug. Railroad 
463; Same vs. Aug. and Sav. Railroad, 468; Same vs. Georgia 
Railroad, 485; Same vs. Southwestern Railroad, 495; Same vs. 
Central Railroad, 509. 


. Complications of case may justify resort to equity. Ibid. 
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INDICTMENT. See Criminal Law, 21, 22, 34--87. 


INJUNCTION AND RECEIVER. 


1. Letters patent granted by the United States, generally a state 
court cannot restrain the infringement or the use of ; but the 
jurisciction to restrain is not deficient as a means of enforcing 
covenant or express contract between the parties. Merrell vs. 
Pemberton, 29. 

. Only in extraordinary case, if at all, should chancellor, before 
final decree, engage court, through a receiver, in the manu- 
facture and sale of patent or proprietary medicines, and require 
parties to disclose secret information necessary for beginning 
and carrying on the business. Jdid, 

. Discretion in the grant or refusal of an injunction, or in the 
appointment or refusal to appoint a receiver, not controlled 
unless some well-settled principle of law or equity be violated. 
Dozier vs. Owen et al., and other cases, 157; Field et al. vs. Wil- 
lingham et al., 179; Kirtland vs. Mayor, etc., of Macon, 747. 


. Trespass not enjoined when defendant is solvent. Kennedy vs. 
Guise, 171. 

. Temporary restraining order, discretion in refusing injunction 
without hearing from defendant by, not abused. did. 

. Purchaser of homestead without any reference thereto in deed 
to him, sells same and _ has levied on land for purchase money, 
injunction granted until hearing unless defendant gives bond 
of indemnity to complainant. Fleming vs. Whitfield, 178. 

. Bills of exception in injunction cases must be tendered and 
signed within twenty days. Absence of judge, though stated 
in certificate as reason for failure to sign in time, not prevent 
dismissal. Roberts. guardian, vs. Leonard et al., 209. 


. Taxation on railroads, no proper return having been made as 
required by act of 1874, prevents illegality, but, on account of 
complications of case, there may be remedy by injunction. 
Goldsmith, comptroller general, vs. Georgia Railroud, 485 ; Same 
vs. Southwestern Railroad, 495. 

. Jurisdiction, absence of in court of ordinary, no ground to 
restrain applicant for administration from bringing on for 
hearing a caveat to his application, though complainants in 
bill have, since that proceeding was commenced, propounded 
for probate in another county where there are assets an alleged 
will disposing of decedent’s whoie estate. Arnold et al, vs, 
Arnold et al., 627. 

. Instrument testamentary, injunction unnecessary to restrain 
so-called attorney in fact thereunder from prosecuting man- 
damus to enforce it as deed. bid. 
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11. Taxes, courts should be slow to clog the wheels of government 
by enjoining collection ; illegality of must be clear. Johnson 
et al. vs. Mayor, etc., of Macon, 645. 


12. Writ of error based on denial of injunction to restrain making 
of deed, not dismissed on suggestion of defendant's counsel, 
supported by his affidavit, that deed has been executed since 
writ was brought; Kirtland vs. Mayor, etc., of Macon, 747. 


13. Equity of bill cannot be lost by denial of injunction ad interim. 
Properly moulded it may still be granted on final decree. Acts 
of defendant pendente lite cannot obstruct court in decreeing 
appropriate relief in theend. Such acts are at peril of defend- 
ant and may be brought into case by amendment to the bill, 
and their effects, so far as prejudicial to complainant, may 
be canceled or compensated according to requirements of 
sound equitabie principles. did. 


INSURANCE. 


1. Contract of fire insurance, with its terms and stipulations, must 
be in writing. Nostipulation is more material than period of 
time. Clark, Rosser & Co. vs. Brand & Hammons, 23. 


. Allegation that insurance company absolutely declined to pay, 
and had thereby waived preliminary proof, held, on general 
demurrer, to mean that refusal was within the sixty days 
limited for such proof, as no subsequent refusal would work 
such waiver. tna Ins. Co. vs. Sparks, 187. 


Refusal to pay because of defect in title, or of some ground . 
relative to assignment of policy, is the absolute refusal meant 
by the law, and would be a waiver as to notice and prelimi- 
nary proof. did. 

. Conduct of life company in receiving premiums after date 
fixed by policy, operated as a waiver of time as of essence of 
contract. Cotton States Life Ins. Co. vs. Lester, 247. 

. Reciprocal law of 1869 has no connection with the tax laws of 
state, but simply imposes upon foreign companies seeking to 
do business in Georgia same obligations, etc., as are imposed 
upon Georgia companies seeking to do business in foreign 
states. Goldsmith, comp. gen., et al. vs. Home Ins. Co. et al., 379. 

‘Alienation of property insured” as will render policy void, 
and ‘‘creation of lien thereon,” which has no such effect, 
distinction between. Va. F. & M. Ins. Co. vs. Feagin Bros , 
515. 

. Indorsement making loss payable to payee of note, action may 
nevertheless be brought in name of assured for use of such 
payee. Ibid. 

. Proof of loss also properly made by assured. J did, 
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9. Inspection and valuation of two tenements relatively to each 
other by agent of company when insured and renewed, prima 
facie evidence of value of each tenement at time of loss. did. 


10. Occupation of some of apartments for bar rooms, and other 
loose and immoral purposes, at time of loss, cannot affect 
case, as substantially same class of tenants occupied house 
when insured, after inspection by company’s agents. J bid. 


INTEREST AND USURY. 

1. Deed executed whilst usury laws were in force, with no inten- 
tion to postpone delivery, not relieved from operation of those 
laws by absence of grantees and failure of instrument to 
come to their actual possession until after said laws were re- 
pealed. Campbell & Jones vs. Murray ct al., 86. 

2. Though deed be void for usury, equity will not degree its can- 
cellation without payment or tender of the principal and law- 
ful interest. Ibid. 

8 Directors and shareholders of corporation are guasi trustees, 
and cannot, without special power under the charter, bind the 
corporation by con'!ract to pay usury. Plan. Ware. Co. et al. 
vs. Johnson, ex’r, et al., 308. 

4. Tender to prevent running of interest must be continuing. 
Gray, adm’r, vs. Angier, trustee, 596. 


INTRUDERS, PROCEEDINGS AGAINST. 
1. Title, not mere possession, involved, remedy to recover land is, 
by ejectment and not by warrant. Cassidy, adm’r, vs. Clark, 
412. 


JAIL FEES. See Zrover, 5. 


JUDGE. 

1. County judge, before suit brought in county court, was plain- 
tiff’s attorney to collect note, and brought suit in superior court 
and withdrew same, did not’ disqualify him to render judg- 
ment. McMillan vs. Nichols, 36. 

2, Agreement that disqualified judge should bear and determine 
demurrer, *‘but that he should not do more than pass upon 
same,” does not cover rendition of final decree. Bryan vs. 
Welch, Cook & Bacon, 172. 

8. Referee, judge with power to hear portion of case only is, and 
decision not subject to review. did. 


JUDGMENTS. 
1. Foreclosure of mortgage is conclusive upon defendant and 
subsequent purchasers as to all matters necessary to be adju- 
dicated Gunn vs. Wades, 20. 
51 
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. County judge, before suit brought in county court, was the 
plaintiff's attorney to collect note, and brought suit in the su- 
perior court and withdrew the same, did net disqualify him 
to render judgment. McMillan vs. Nichols, 36. 

. Vendee interposed title of vendor for his protection, on 
subsequent claim by vendor against same execution, he will 
be concluded. Pace vs. Maxwell & Vason, 97. 

Bankruptcy of defendant not cause for not amending judgment 
against him rendered prior to adjudication. Pollard vs. 
King, 103. 

. Absence of signature of plaintiff or his attorney only defect, 

judgment amendable by order of court to supply signature, 

and this after the lapse of many years. Ibid. 

. Order to enter judgment nunc pro tunc is not an order to amend 

an irregular judgment already existing. Order of former 

kind should not be granted on application for one of latter. 

I bia. 

. Illegality cannot be sustained where judgment is perfect ir 
every respect except in omission to sign it. Ibid. 

Arrest of judgment can only be had on what is apparent on 
face of record. Loudon, assignee, vs. Coleman, ree., 146. 

. Verdict intelligible and definite construed in the light of the 

pleadings and the nature of the issues on trial, judgment not 

arrested. did. 

. Attachment, judgment rendered by court as in other cases, 

where no issuable defense is filed on oath. Zuylor & Oo. vs. 

Ball, 158. 

. Claim case, judgment in finding property subject is not for sum 

certain upon which damages can be awarded in supreme 

court. Braniley vs. Buck et al., 172. 

. Agreement that disqualified judge should hear and determine 

demurrer ‘‘but that he should not do more than pass upon 

same,” does not cover rendition of final decree. Bryan vs. 

Welch, Cook & Bacon, 172. 

. Referee, judge with power to hear portion of case only is, and 
decision not subject to review. bid. 

Lien of judgment on land attaches to crops thereon as soon as 
grown and matured. Clark, Rosser & Co. vs. Wheaton, 178. 

. Return by officer not authorized to make, not prevent dormancy 

of judgment. Aspinwall vs. Treanor, 176. 

}. Trustee, judgment against on note which contained statement 

that it was given ‘‘for purchase money of honse and lot in 

the town of Forsyth,” such description did not give it prece- 
dence over other judgments on any special property. Allen 

et al. vs. Sharp, guardian, et al,, 183. 
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. Former adjudication, record of on bill to which no subpeena 
was attached, and of which no service was made or waiver 
thereof had, not admissible in subsequent suit between same 
parties or their privies. Muller et al. v8. Rhuman, 332. 


. Demurrer overruled, and judgment affirmed in supreme court, 
new grounds cannot be added by amendment before made 
judgment of court below. Goldsmith, comp. gen’l., vs. Georgia 
Railroad, 542. 


. Habeas corpus, judgment on final until reversed; and where 
legality of imprisonment was twice drawn in question by suc- 
cessive writs of habeas corpus, judgment on former writs is 
conclusive. Perry etal. vs. McLendon, sh’ ff, 598. 


. Res adjudicata, matter will be as to all points necessarily in- 
volved, whether actually presented or not. did. 

. Absolute deed, though made as security for debt, passes title ; 
therefore judgment subsequently rendered against grantor 
has no lien upon land that can be enforced by levy and sale 
until title has become revested by redemption. Phinizy, suro, 
part. vs, Clark, 623. 

Conveyance fraudulent, no title passed. did. 


. Recording or not recording of deed irrelevant except upon 
question of fraud. J did. 


. Issue as to existence of lien on saw-mill found in favor of 
plaintiffs, and general judgment erroneously entered against 
defendants and sureties on replevy bond, which was subse- 
quently set aside, not error to allow special judgment against 
property entered nunc pro tune, the legal status of the sureties 
not being affected. Triest et al. vs. Watts & Bro., 671. 


. Decree in favor of administrator against heir of intestate that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment has been recovered against admin- 
istrator, is not, as against heir, a decree for money but for 
property, and does not become dormant under $4219 of Code. 
Wall, e2’r, for use, vs. Jones, 725. 

. Verdict fails to designate on which plea found, or to declare ex- 
pressly that it was based on all, no ground of arrest of judg- 
ment. Ball vs. Powors, 757. 


JURISDICTION. See Administrators and Executors, 11, 12. 


JURY. 


1, Nephew of county commissioner who has taken part officially 
in promoting prosecution is not a competent juror, the indict- 
ment being a special presentment. Duzas vs. State, 58. 
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2. 


3. 
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Polling jury, proper form of. Campbell & Jones vs. Murray et 
al, 86. 

Answer that juror had agreed to verdict in jury-room, but he 
did not think it was exactly right, insufficient. Further delib- 
eration necessary. J did. 

Citizens of county have no such interest in suit between sure- 
ties on county treasurer’s bond and mother of treasurer in 
respect to title to land, as to disqualify them. Phipps vs, 
Mansfield et al., 209. 


. Grand jury list properly revised and filed, but not certified by 


revisers, an objection that list was not properly revised was 
rightly overruled, revisers being in court and certifying that 
the list was correct. Mikell vs. State, 368. 


. Qualification of grand jurors not changed by constitution of 


1877 until legislation was had thereunder. did. 


. Objection to traverse jury on ground that list was not properly 


certified, comes too late after verdict. did. 


. Conversation with, or in presence of, one of jury, after part 


of evidence submitted, in which plaintiff’s version of case 
was given, discretion of court in ordering new trial on motion 
of defendant, not controlled. Smith vs. Lovejoy, 372. 


. Demand for jury trial in city court under laws passed prior to 


constitution of 1877, and a trial had before a jury of five 
stricken from panel of twelve; prohibition in such constitu- 
tion of jury less than twelve will not aid defendant on motion 
for new trial. Kneeland et al. vs. State, 395. 


. Provision not intended to operate on existing machinery of 


city courts until new machinery was provided. J did. 


. Court may recall jury while in act of retiring with or without 


suggestion of counsel, and correct or explain any part of 
charge. Daniel et al., ex’rs, vs. Frost, 697. 


. That sheriff, whilst jury were taking walk after being charged 


with case, spoke to one of them in presence and hearing of 
others, respecting health of member of sheriff’s family, not 
cause for setting aside verdict. did. 

That sheriff selected tales jurors necessary to complete panel, 
he being plaintiff in like case involving same property, should 
have been urged as an objection before the trial began. It 
comes too late after verdict. did. 


. Panel must be put upon accused; this proceeding cannot be 


omitted, especially where prisoner’s counsel gives notice that 
he waives nothing. Cochran vs. State, 731. 
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JUSTICE COURT. 


1. Principal sum, with interest, exceeds $50.00. party cast may nev- 
ertheless certiorari, when judgment is based on questions of 
law unmixed with matters of fact. Dexter vs. Glover, 312. 

2. Laborer’s lien under act of 1873, justice may administer afti- 
davit and issue execution therefor. bid. 

8. Trover and other actions for torts to personal property where 
damage is less than $100.00, justice courts have jurisdiction 
of. James vs. Smith & Bro., 345. 

4, Appeal to superior court, where sum claimed, including princi- 
pal and interest, exceeds $50.00, there maybe. Dykes vs. Wool- 
sey et al., 608. 

5. Summons need not state cause of action with particularity 
required in ordinary pleading. Atlanta and West Point Rai’- 
road vs. Hudson, 679. 

6. Cause of action being wounding of horse, and damages being 
laid at $100.00, any damage not exceeding that amount, which 
is sufficiently certain to be recoverable on ordinary declaration, 
may be proved. did. 


LABORER’S LIEN. See Lien, 11, 12. 
LAWS. See Statutes. 
LETTERS PATENT. See Injunction and Receiver, 1. 


LEVY AND SALE. 


1. Insolvent parent having consented, by hiring child, to her receiv- 
ing proceeds of labor, her portion of crop is not subject to his 
debts. Wilson vs. McMillan, 16. 

2. Constable, levy made by, and sale not stayed by process of 
law nor property surrendered, rule against made absolute. 
Davis vs. Strickland, 174. 

8. Dates of foreclosure of crop-lien and levy show that execution 
must have been issued between them, sufficient though not 
dated itself. Usry vs. Saulsbury, Respess & Co., 179. 

4. Foreclosure of lien on crop of 1873, levy of execution on corn 
in February, 1874, sufficiently identifies it as part of that crop, 
especially when pointed out by defendant. J did. 

5. Constable of district other than that from which execution 
issued, and in which defendant does not reside, and where 
there is no property, has no authority to levy and sell in dis- 
trict of defendant’s residence. Divine vs. Bailey, 235. 

6. School-house of town of Jonesboro not subject to levy unde1 
execution against it, and hence, if burnt, the insurance there- 
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for cannot be reached by garnishment, Fileishell & Kimsey vs. 
Hightower et al., 324. 


. Notice to defendant unnecessary in proceeding to issue alias fi. 
Ja. on loss of original, and though notified, establishment of 
alias will not preclude him from showing payment of judg- 
ment on illegality filed. Lowry vs. Richards, 370. 

. “ Life interest of Mrs. Ann E. Walton in 600 acres of land, more 
or less, lying in the county of Morgan, adjoining land of J. A. 
Broughton, J. J. Clark, and others,” not sufficient description 
for levy, when there was body of land from which, by decree, 
she had been allowed 600 acres, Few vs. Walton et al., 447. 


. Fee, though encumbered with service to dominant estate, liable 
to sale under execution. Moses, trustee, vs. Eagle and P. Man. 
Co., 455. 

. Possession for four years will not discharge fee from judgment 
lien beyond the boundaries embraced in deed under which 
claimant held. did. 


. Stockholder chargeable with notice that property was trust 
fund to pay debts, and therefore cannot hold adversely so as 
to found prescription with which to defeat judgment creditor. 
Ibid. 

. Value of servient estate immaterial on question whether it is 
liable to levy. Ibid. 

. Vendee holding bond with part of purchase money paid, sells 
and executes deed, purchaser from him only protected by four 
years’ possession, against judgment for balance of purchase 
money, to extent of interest which defendant in fi. fa. had 
under bond. Janes, adm’r, vs. Patterson, 527. 


. Possession by purchaser for seven years would give him title 
by prescription, and would protect property from judgment. 
Ibid. 

Defendant who had notice of levy upon definite interest in land, 
but took no steps to arrest sale, and did not give notice to the 
officer or to bidders, that estate was different from that 
described in levy, cannot, after sale by sheriff according to 
levy, prevent purchaser from being placed in possession. 
Bledsoe et al. vs. Willingham, 550. 

. Purchaser of estate in remainder is not entitled to possession 

until after death of lifetenant. If defendant had an estate, not 

in remainder but in fee simple, and if only a remainder was 
levied on and sold, defendant cannot be turned out of posses- 
sion so long as the person named in the levy as tenant for life, 

though not such in fact, is in existence. did, 


. Sheriff cannot sell larger estate than that embraced in levy. 
Nor can three levies of three several executions, each against 
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a different defendant, be consolidated as authority to sell, so 
as to make a single act of sale under the whole pass title. J did. 


18. Decree that certain lands in hands of heir be sold to pay debt of 
estate on which judgment has been recovered against admin- 
istrator; execution thereon may be in favor of administrator 
for use of judgment creditor, the decree itself directing that 
proceeds of sale be applied to judgment. Wall, executor, for 
use, vs, Jones, 725. 


LICENSE. See Zaz, 17-21. 
LIEN. 


1. Successful litigants claimed, on the record, as lien ereditors, 
and not otherwise; verdict awarding to each a given amount 
construed as finding that lien exists to that extent, though no 
mention of any lien be made. Loudon, assignee, vs. Coleman, 
wec., 146. 


2. Machinist’s lien binding premises as well as machinery, and 
former are not the property of the debtor, but of his lessor; 
other creditors of common debtor have no right to force 
machinist to resort to realty for satisfaction in order to leave 
proceeds of machinery (sold as personalty) to be applied to 
debts of inferior dignity in favor of such creditors. did. 

3. Engine to be started and put in proper order for running, part 
of contract of sale, necessary work done therefore embraced 
within machinist’s lien, though charged for in an open account 
whilst the price of the engine itself was covered by drafts. 
Ibid. 

4, Record of lien within three months after work was completed, 
though not within three months after sale, in time. did. 

§. Lien upon one-fourth of preperty sold, it attached upon one- 
fourth ef proceeds of sale. Entire fund Jost except one-third, 
lien upon portion saved was in like proportion. J did. 

6. Execution proceeding for benefit of attorney to collect fees, 
settlement prior to act of 1873 giving lien to attorney, valid, 
unless notice of claim for fees was given defendant in fi. fa. 
Stevenson vs. Smith, 175. 

7. Necessary supplies for making crops regarded as ‘‘ material 
furnished therefor,” or in nature of purchase money, and 
therefore superior to exemption. Stephens vs. Smith, 177. 

8. Factor’s lien, foreclosure of, averment of demand on owner of 
crop sufficient in this case. Usry vs. Saulsbury, Respess & Co., 
179. 

9, Judgment against trustee on note which contained statement 
that it was given ‘‘for purchase money of house and lot in 
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town of Forsyth,” such description did not give it precedence 
over other judgments on any special property. Allen et al. vs- 
Sharp, guardian, et al , 183. 

. Judgment not void, and creditor would have equitable right to 
be paid from proceeds of property for which note was given, 
though description was not specific. Jd¢d. 

. Laborer’s lien, to foreclose, necessary that affidavit should 
show contract completed. Deater vs. Glover, 312. 

. Justice of peace may administer affidavit and issue execution 
for laborer’s lien under act of 1873. Ibid. 

. Deposit of deeds as collateral security for debt, not create such 
lien as can be foreclosed at law. Equity will subject land. 
English, for use, vs. MeEHlroy, 413. 

. Mechanic’s or contractor’s lien not to be resisted by debtor be- 
cause he has no title. The better title is not affected by the 
judgment, the owner being no party. Porter es. Wilder & Son, 
520. 

. Issue as to existence of saw-mill lien found in favor of plaintiffs, 
and general judgment erroneously entered against defendants 
and sureties on replevy bond, which was subsequently set aside, 
not error to allow special judgment against property entered 
nune pro tune, the legal status of the sureties not being 
affected. Triest et al. vs. Watts & Bro., 671. 


LIMITATIONS, STATUTE OF. 

1. Judgment perfect except in omission of signature of plaintiff 
or his attorney, amendable by order of court to supply proper 
signature, and this after the lapse of ten years or more. Pollard 
vs. King, 103. 

2. Act of 1869 gave nine months and fifteen days in which to bring 
suit in the classes of cases mentioned therein, and §2926 of 
Code gives to a person under disability the same time to sue 
after the removal of the disability that was given by said act 
to other persons. Construing act and Code together, plaintiffs 
were barred. Jordan vs. Ticknor et al., 123. 

3. Transactions occurring in 1845 not opened by bill filed in 1876, 
unless fraud or concealment is fully specified. Welchel et al. 
vs. Parker, ex’r, 158. 

4. Suit in 1877 in justice court on eause of action which, on face 
of record, accrued prior to June, 1865, judgment for plaintiff 
and appeal by defendant, not error to dismiss on motion, al- 
though plea of statute had been filed. Cleveland vs. Walden, 163. 

5. Four years after accrual of ection is period within which, in 
general, a suit upon an account must be brought by a county 
to recover money illegally drawn from its treasury on false 
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accounts. Yet where sheriff, while in office, draws sums of 
money, at different times, from the treasurer of the county 
on false accounts and vouchers, some payments having been 
made to him within less than, and others more than four years 
before suit, statute not commence to run in favor of sheriff 
during his continuance in office. Cook vs. Commissioners of 
Houston Co., 2238. 


. Administrator and third party together bought at administra- 
tor’s sale, and former settled with distributees therefor, suit 
for part due by latter must be brought within the usual statute 
of limitations. It began torun from date of sale. Hage vs. 
Edge, 289. 

. Written acknowledgment of existence of liability to pay note 
in letter is equivalent to new promise, and revives and extends 
original liability, which was to pay debt any time within 
twenty years. Webb,adm’r, vs. Carter et al., ex’rs, 415. 

. Vendee holding bond for title with part of purchase money 
paid, sells and executes deed, purchaser from him only pro- 
tected by four years’ possession against judgment for balance 
of purchase money, to extent of interest which defendant in 
ji. fa. had under bond. Janes, adm’r, vs. Patterson, 527. 


. Possession by purchaser for seven years would give him title by 
prescription, and would protect property from judgment. 
Ibid. 


. Debt commenced in 1875 on bond of administrator with will 
annexed, appointed in 1860, for use of legatee who was an 
infant until September 25, 1871, but had a guardian who was 
appointed in 1860, and who was ready and willing to receive 
legacy, which administrator refused to pay, although he had 
had sufficient time to have wound up the estate and paid over 
legacy by April 2, 1861: Held, that action was barred by act of 
1869. Beavers, ord., vs. Brewster, adm’r, et al., 574. 

. Account which neither party considered due immediately, was 
' due on demand, or at the expiration of a reasonable time, or 
at the time when the creditor understood it to be due, the 
debtor not testifying to a different understanding. Statute 
does not run until account is in fact due. Chandler vs. Chan- 
dler, 612. 


. Creditor is not agent of debtor in entering credit upon evi- 
dence of debt—certainly not without written authority; and 
where authority was sufficiently definite to create agency, it 
would be sufficient to raise new promise as to balance, 
whether credit was entered or not. Dobson vs. Dickson, adm’r., 
639. 

. Letters or other detached writings which do not indentify debt 
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with reasonable certainty, are not enough to connect new 
promise with particular debt declared on. Jdid. 


14. Decree in favor of administrator against heir of iatestate that 
certain specific lands in hands of heir be sold to pay debt of 
estate on which judgment has been recovered against the ad- 
ministrator, is not, as against heir, a decree for money but for 
property, and does not become dormant under §4219 of Code. 
Wall, ex’rs, for use, vs. Jones, 725. 


LOST PAPERS, ESTABLISHMENT OF. See Practice in Superior 
Court, 7. 


MACHINIST'S LIEN. See Lien, 25. 
MECHANIC’S LIEN. See Lien, 14. 


MORTGAGE. 


1. Decree foreclosing is conclusive upon defendant and subse- 
quent purchasers from him as to all matters essential to be 
adjudicated. Gunn vs. Wades, 20. 

. Description, after enumerating certain specified goods, ‘‘of all 
future purchases which he may purchase, or goods which he 
may come possessed of hereafter in said store,” sufficient to 
sustain validity as between mortgagor and mortgagee. Green 
vs. Rogers, 166. 

. Bankruptcy of mortgagor after filing of petition to foreclose 
mortgage on realty, no ground of continuance. Toler vs. 
Passmore, adm’r, et al., 263. 

. Defective title no defense to foreclosure on land itself for bal- 
ance of purchase money. Byrd vs. Turpin, guardian, 591. 


. Trial of rule to foreclose, main question is, whether plaintiff is 
entitled to recover as respects the mortgaged property the 
debt which the mortgage describes, and if not the whole, how 
much of it. Jbdid. 

. Absolute deed, though made as security for debt, passes title; 
therefore judgment subsequently rendered against grantor has 
no lien on land that can be enforced by levy and sale until 
title has become revested by redemption. Phinizy, surv. part., 
vs. Clark, 623; Allen et al. vs. Fros!, 659. 


. Conveyance fraudulent, it will pass no title as against creditors. 
Ibid. 


. Recording or not recording of deed is irrelevant except upon 
question of fraud. Jdid. 
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MUNICIPAL CORPORATIONS. 





1. Marshal of town of Blackshear, functions as constable confined 
to process emanating from corporation court created by spe- 
cial act of 1872. Aspinwall vs. Treanor, 176. 

2. Illegal arrests, city not responsible for acts of police and sub- 
ordinate officers in making. Harris vs. City of Atlanta et al., 
290. 

3. Arrest or suspicion that prisoner is escaped convict, he should 
be carried before magistrate within reasonable time, and same 
duty is devolved upon station-house keeper who receives him, 
T bid. 


4. Unreasonable time, whether detention be for is question for 
jury. Jdid. 
5. Cflicer acts at his peril, and must show by competent proof 


that prisoner is an escaped convict. 1 did. 

Oral evidence of officer that he ascertained that prisoner was 
escaped convict, insufficient; record of conviction and sen- 
tence is better evidence. Jbid. 

7, Jonesboro is empowered to own and use a public school-house 
for the education of the children thereof, and the authorities 
may use the same in such manner as in their discretion will 
best promote the end in view, either by a free public school or 
by renting to private teachers. F'leishell & Kimsey vs. High- 
tower et al. , 3824. 

8, School-house not subject to levy and sale under execution 
against the town, and hence, if burnt, insurance cannot be 
reached by garnishment. did. 

9, Town, whose charter embraces $789 of Code, has authority to 
issue license to retail and to tax therefor. Douglassville vs. 
Johns, 423. 

10, Tax sought to be recovered back, onus on plaintiff to show that 
ordinance was illegally passed. J did. 

11. Matters not that act of 1872, so far as it affects pre-existing 
charters, be unconstitutional as decided in 60 Ga., 404; if its 
provisions be by charter granted in 1875 incorporated thercin, 
they become part thereof and are as valid as any other por- 
tion. Ibid. 

12. Recovery back of license tax illegally collected by municipal- 
ity, as permitted in Callaway vs. Mayor ete., 48 Ga , 309, will 
not be allowed in cases where town had jurisdiction of sub- 
ject matter, though illegally exercised. Commissioners ete., 08. 
Norris, 538. 

18. Voluntary payment of license fee under unconstitutional 

amendment to charter, cannot be recovered back. did. 


> 
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14, Limitation in charter of Macon to power to tax realty and per- 
sonalty, does not affect right to tax business therein, and to 
exact a license tax or fee therefor. Johnston et al. vs. Mayor 
etc., of Macon, 645. 


15. Business of merchandise, where tax on is measured by amount 
of goods sold, principle of uniformity, applicable to all sub- 
jects of taxation by constitution of 1877, demands that tax 
should be ad valorem. Same rule pertains as to business of 
drayage. Ibid. 


16, Private wagon for private use and not employed in hauling for 
others, tax on is a tax on property, and if assessed and paid 
once as property, it cannot be taxed again. did. 


17. Delegation of power to mayor and council to tax, they cannot 
delegate same to mayor alone. did. 


18. State cannot grant to municipal corporation power to tax that 
which it cannot itself tax, yet it may authorize it to tax sub- 
ject matter over which the state does not exercise the power. 
Ibid. 


19. Commutation street tax may be collected in place of work; 
such commutation does not conflict with provisions of consti- 
tution of 1877 in respect to poll-tax. J did. 


20. Courts should be slow to stop wheels of government by enjoin- 
ing collection of taxes; illegality of taxation must be clear. 
Ibid. 


NEGOTIABLE INSTRUMENTS. 


1. Bonds hypothecated to secure loan to one firm, and such debt is 
settled, and the firm being changed a new debt is created, no. 
tice of the title of the true owner before such new loan is 
made, will operate to prevent the holder as collateral from 
acquirirg title against such true owner, and such notice may 
be proven by circumstances as well as by direct proof. Mer. 
& Plan. Nat. Bank vs. Trustees of Mas. Hall, 271. 


2. Possession alone of negotiable security before due is presump- 
tive evidence of title, but when it is shown to have been up- 
propriated in fraud of the rights of the owner, then onus is 
on the possessor 10 show that he took it bona fide and for value; 
upon his proving that, owner must show mala fides, Ibid. 


8. Bonds taken as collateral cannot be retained after payment of 
debt. did. 


4. Sabbath, paper made on is void as between parties; yet, if it is 
falsely dated as of another day, and comes to hands of inno- 
cent holder who takes it for value without notice, acceptor is 
estopped in suit against him. Ball vs. Powers, 757. 





NEW TRIAL. 


1. Immaterial error not ground of. Newton vs. Mayo, 11; Hverett 
vs. State, 65; Roberts vs. Neal, adm’r, 163; Phipps vs. Mansfield et 
al., 209; Sims vs. James, 260; Morgan vs. Marshall et al., 401; 
Janes, adn’r, vs. Patterson, 527; Lindsey vs. Lindsey, 546; Daniel 
et al., ex’rs, vs. Frost, 697. 

. Newly discovered evidence which full diligence would have dis- 
covered before trial, is not ground for new trial. Sciple vs. 
Northeutt, 42; Aina Ins. Co. vs. Sparks, 187; Phipps vs. Mans- 
field etal., 209; Boehm, Bendheim & Co. vs. Juchter, 580. 


. Grounds may be considered together in granting new trial. 
Clements, adm’r, et al., vs. Wheeler, 58. 


. Discretion granting first new trial not controlled. Schley, 
guardian, vs, Chat. Nat. Bank, 99. 


. Motion in arrest overruled, new trial may be moved for there- 
after provided both motions are made during term at which 
verdict was rendered. Loudon, assignee, vs. Coleman, rec., 146. 


. Error in judgment not cause for new trial if verdict be correct. 
Ibid. 

. Discretion exercised in granting or refusing new trial not con- 
trolled unless grossly abused. Dozier vs. Owen et al. and other 
cases, 157; Northeastern Railroad vs. Hawkins et al., 164; Wil- 
kinson vs. Lane & Holmes, 173; Phipps vs. Mansfield et al., 209; 
Mer. & Plan. Nat. Bank vs. Trus. of Mas. Hall, 271; Central 
Railroad vs. Richards, 306; Schmidt vs. Wambacker & Weil, 321; 
Life Ass. of America vs. Ferrill, 329; Harris vs. State 337; Horn 
vs. State, 362; Porter vs. Wilder & Son, 520; Lindsey vs. Lindsey, 
546; Joiner vs. State, 560; Scott, adm’r, vs. Zachry, 573; Boehm, 
Bendheim & Oo. vs. Juchter, 580; Thurber & Co. vs. Holmes et 
al., 590; Girardey et al., vs. Bessman et al., 654. 

8 Newly discovered evidence, to sustain motion on ground of, it 
must appear that movant used diligence to procure the testi- 
mony on the trial, and that the same is not cumulative. Jor- 
dan vs. Carter, 158. 

9, Exception taken to entire charge, new trial not granted unless 
charge as a whole iserroneous. Bazemore vs. Gilbert, tax col., 
158. 

10. Same verdict again set aside by court below, this court reiter- 
ates that it did not abuse its discretion. Hlliott vs. West. & At. 
Railroad, 162. 

11. Oral evidence not incorporated in brief, not considered on mo- 
tion for new trial. It can only be supplied by amending brief. 
The Ocean Steamship Co, vs. Krauss, 175. 

12. Recovery, new trial ordered unless plaintiff will write off part 
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of, and she voluntarily does so, reserving right to bill of ex- 
ceptions, such voluntary act will estop her from complaining. 
Sparks vs Hina Ins, Co., 198. : 

13. Refusal of non-suit not injurious to defendant because plaintiff 
perfects case by more evidence, not ground of new trial. 
Phipps vs. Mansfield et al., 209; Weldon et al. vs. Colquitt, gov., 
449. 

14. Newly discovered evidence of two witnesses that defendant had 
left previously to commission of offense and had not returned, 
not ground of new trial, where three witnesses swore posi- 
tively that he was present and did the act. Phillips vs. State, 
296. ’ 

15. Extraordinary motion at subsequent term, mistake in naming 
parties to original motion and in suing out writ of error to 
judgment overruling same, not ground of. Svuthwestern Rail- 
road vs. Craig, 361. 

16. Equity will not grant new trial on ground of such mistake, 
I bid. 

1%, Verdict unsupported as to certain amount fourd, and it being 
impracticable for this court to ascertain the precise sum which 
should be written off, new trial must be granted. Déllurd et 
al. vs. Ellington, adm’r, 389. 

18. Misnomer pleaded and issue found against defendant, who then 
pleaded not guilty without any motion in regard to trial on 
special plea; on conviction he cannot incorporate in his mo- 
tion for new trial exceptions which relate to proceedings on 
first issue. Aneelund et al. vs. State, 395. 

19, Scope of controversy and limits of agreed issue compared, and 
new trial ordered. Brantly vs. Huff et al., 532. 

20. Matters of fact being left somewhat doubtful by evidence, and 
court having erred in charge to jury on material point, new 
trial should be had. Wadevs, Weslow & Oo., 562; Crawford vs. 
Georgia Railroad, 566. 

21. During regular term, but whilst court was in recess, argument 

-of motion had, and judge wrote out decision and therein 
ordered same entered on minutes as of that term, and it was 
so entered but under wrong date: Held, that decision will be 
considered as made in term, and that error in date of entry is 
matter for correction of minutes, and not cause for reversal. 
Girardey et ai. vs, Bessman et al., 654, 

22. Motion made in term and continued from time to time by order, 
amendable before final disposition. J did. 

£8, Newly discovered evidence which could not change result is no 
ground of new trial. Danie! et al., ea’rs, vs, Frost, 697, 
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NON-SUIT. 


1. Allegation of insolvency necessary to completeness of declara- 
tion, ‘absence of should be taken advantage of by demurrer, or 
by motion to dismiss, and not by motion for non-suit. Ander- 
son, executor, vs Pollard & Co., 46. , 


2. Refusal of non-suit not injurious to defendant because plaintiff 
perfects case by more evidence, not ground of new trial. 
Phipps vs. Mansfield et al., 209; Weldon et al. vs, Colquitt, gov., 449. 


8. Action by one plaintiff on account when it ought to have been 
by another on a special contract, a non-suit may be awarded, 
Southwestern Railroad vs. Millian, 607. 


NOTICE. 


1. Recitals in pleadings are notice to all the world in respect to 
parties therein directly concerned, but only notice to parties 
thereto, so far as collateral persons are alluded to therein. 
McNamara et al. vs. Me Namara et al., 200. 


2. Notiee to agent is notice to principal, but proof of agency is 
indispensable, and fact that one as father or friend merely 
gives information or advice in reference to a land trade, does 
not make such friend the agent in the sense of the above rule. 
Tbid. 

3. Bonds hypothecated to secure loan to one firm, and such debt 
is settled, and the firm being changed a new debt is created, 
notice of the title of the true owner before such new loan is 
made, will operate to prevent the holder as collateral from 
acquiring title against such true owner, and such notice may 
be proven by circumstances as well as by direct proof. Mer. & 
Plan. Nat. Bank ws. Trustee of Mas. Hall, 271. 

4. Married woman who has conveyed is still owner, notice that. 
without more, is euough to put stranger on inquiry. Sutton 
vs, Aiken, trustee, 733. 

5. Issue as to whether plaintiff took acceptance with notice that it 
was made on Sunday or not, and plaintiff adduces evidence 
expressly in denial of notice, defendant may insist on general 
circumstances of transaction as tending to prove notice, and 
court may charge on subject, though there be no plea alleging 
notice in express terms, Ball vs, Powers, 757. 


OPINION. See Witness, 1. 
ORDINARY, COURT OF. See Wiis, 8. 
PARENT AND CHILD. See Le: y and Sale, 1. 


PARTIES. See Administrators and Hxecutors, 1, 10: Practice in the 
Supreme Court, 4, 5. 
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PARTNERSHIP. 


i. Surviving partner and representative of deceased copartner 
may be joined in the same action on open account against the 
firm, where the partnership and the survivor are alleged to be 
insolvent. Anderson, executor, vs. Pollard & Co., 46. 

2. Letters in handwriting of clerks who acted for firm at time 
they were written, are presumptively the letters of the firm, 
the partnership name being affixed thereto in the same writ- 
ing. Ibid. 


PLEADINGS. 


1. Cause of action set forth, that pleader gave it wrong name not 
ground of demurrer. Jordan vs. Ticknor et al., 123. 

. Bond of sheriff, breach of sufficiently assigned. Colquitt, gov., 
vs. Ivey, sh’ ff, et al., 168. 

. Factor’s lien, foreclosure of, demand upon owner of crop suf- 
ficiently averred. Usry vs. Saulsbury, Respess & Co., 179. 

. Lost pleadings may be established instanter, and unless some 
legal objection be made to appear from the record, order of 
superior court will not be reversed. tna Ins. Co. vs. Sparks, 
187. 


5. Recitals in pleadings are notice to all the world in respect to 
parties therein directly concerned, but only notice to parties 


thereto, so far as collateral persons are alluded to therein 
McNamara et al. vs. McNamara et al., 200. 


. General issue, plea of should not be stricken on demurrer. 
Dunn vs. Welch, 241. 

Note not accurately and fully set out in declaration, yet substan- 
tially referred to therein, inaccuracy may be cured by amend- 
ment, and action should not be dismissed. Ross vs. Jordan, 
298. 

. Account for merchandise furnished, under $3393 of Code suit 
may be brought and recovery had though there may be special 
contract in writing. Schmidt vs. Wambacker & Weil, 321. 

. Writings in evidence which are copied in pleadings, need not be 
set out in bill of exceptions. Allen vs. Young, 617. 

. Summons in justice court need not state cause of action with 
particularity required in regular pleading. At. @ West Pt 
Railroad vs. Hudson, 679, 

11, Pleas, four distinct; court charged that if jury found certain 
one of them in favor of defendant they would proceed no 
further but find for him. In conclusion, court further in- 
structed them, that if they found for him they would simply 
say ‘‘We, the jury, find for defendant,” and such was the 
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finding: Held, that the verdict, construed in the light of the 
charge, was contrary to $3960 of Code, which requires that it 
should specify on which plea rendered. Ball vs. Powers, 757. 

12. Charge was further erroneous in directing jury to proceed no 
further whilst any of the pleas remained to be disposed of, 
and in not pointing out on which plea to rest verdict in case 
they chose to restrict investigation to question which was de- 
cisive of whole case. Ibid. 


POWERS. See Wills, 1, 7; Taxation, 23. 


PRACTICE IN SUPERIOR COURTS. 

1. Allegation of insolvency necessary to completeness of declara- 
tion, absence of should be taken advantage of by demurrer, or 
by motion to dismiss, and not by motion for non-suit. An- 
derson, ex’, vs. Pollard & Co., 46. 

. Polling jury, proper practice. Campbell & Jones vs. Murray 
et al., 86. 

. Claimants to fund on money rule several, all of whom intro- 
duced evidence, order of argument is subject to discretion of 
judge. Loudon, assignee, vs. Coleman, rec., 146. 

. Suit in 1877 in justice court on cause of action which, on face of 
record, accrued prior to June, 1865, judgment for plaintiff and 
appeal by defendant, not error to dismiss on motion, although 
plea of statute of limitations had been filed. Cleveland os. 
Walden, 163. 

. Discretion of superior court not controlled on question of 
practice where there has been great laches in complaining 
party. Renew vs. Darley, 177. 

. Affirmance by supreme court of dismissal for want of service, 
nothing remains to be done but to make judgment of supreme 
court the judgment of the superior. Leave to reinstate for 
purposes of perfecting service, not granted either before or 
after remittitur is entered. Cherry vs. North & 8. Railroad, 
178. 

Lost pleadings may be established instanter, and unless some 
legal objection be made to appear from record, order of supe- 
rior court not reversed. -dtna Ins. Co. 03. Sparks, 187. 

8. Dismissal of ejectment because of failure of plaintiffs to an- 
swer interrogatories filed by defendants is within discretion of 
court below, and will not be controlled unless abused. Ken- 
nedy et al. vs. Guise et al., 304. 

9. Verdict returned on wrong declaration and read in court, com- 
petent to direct that same be transferred to proper paper and 
signed by foreman, the jury being present. Knowles et al. vs. 
Williams, 316. 

52 
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10. Simultaneously to try two distinct cases before separate juries, 
error for court to; but objection must be made at time. 
Shropshire & Co, vs. Johnson, 359. 

11. Court may recall jury while in act of retiring, with or with- 
out the suggestion of counsel, and correct or explain any part 
of charge. Daniel etal., ex’rs, vs. Frost, 697. 


12. Pleas to action, four distinct; court charged that if jury found 
certain one of them in favor of defendant they would pro- 
ceed no further but find for him. In conclusion, court fur- 
ther instructed them that if they found for him they would 
simply say ‘‘We, the jury, find for the defendant,” and such 
was the finding: Held, that the verdict, construed in the 
light of the charge, was contrary to 33960 of Code, which re- 
quires that it should specify on which plea rendered. Ball vs. 
Powers, 757. 

13. Charge was further erroneous in directing jury to proceed no 
further whilst any of the pleas remained to be disposed of, 
and in not pointing out on which plea to rest verdict in case 
they chose to restrict investigations to question which was de- 
cisive of whole case. Ibid, 


PRACTICE IN SUPREME COURT. 


1. Bill of exceptions cannot be recognized as the original without 


due authentication by the clerk, unless certificate is waived 
by counsel for defendant. Pollard vs. King, 1038. 


2. Transcript of record being here, with unauthenticated bill of ex- 
ceptions, leave may be granted {to withdraw latter in order 
that it may be authenticated and returned in time for case to 
be heard before circuit to which it belongs has been disposed 
of. Ibid. 


8. There being in record no certain means of distinguishing what 
papers in ,a mass were considered by court determining facts 
as well as law and what not, findings on that branch of case 
cannot be pronounced erroneous. McLaren, adm’r, et al. vs. 
Clark et al., 106. 

4 Bill by administrator against creditors to settle priorities, decree 
favorable to some of the defendants and unfavorable to others; 
latter class cannot maintain writ of error without joining 
former. McNulty, George & Hall et al. vs. Pruden, adm’r, 135. 


5. Omission is amendable, and is not cause for dismissal. did. 


6. Death of presiding judge and verification of bill of exceptions 
under $4255 of Code, plaintiff must use diligence to prosecute 
his case to next term. Kelsoe vs. Taylor & Uo., 160. 


7. Verification of counsel must be supplemented by that of at least 
one disinterested member of the bar who was present at the 
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trial, and his affidavit must be certain both as to his presence 
and to the facts. bid. 


Illegality, case below turned on while record contained no 
affidavit, reversal impracticable. Smith vs. Chambers, 162. 


. Pleadings upon which case turned not in record, reversal im- 
practicable. Vinoent vs. Park, adm’r, 162. 


Bill of exceptions neither signed by party plaintiff or attorney 
dismissed. Indorsement of name on back is not such signing 
as is contemplated by Code. Band, adm’r, vs. Garrett, adm’r, 
165. 


Recommendation of grand jury on which judge removed 
plaintiff in error from office of county school commissioner 
made on petition of county board of education, and president 
of board served too late with copy of bill of exceptions, pro- 
ceeding cannot be treated as ex parte so as to render service 
unnecessary. Hedson os. Board of Education, 165. 


. Deeds not referred to in bill of exceptions, but attached after 
judge’s certificate, and in nowise identified as exhibits, but 
necessary to be considered in passing upon case, writ of error 
dismissed. Harman vs. Stange, adm’a, et al., 167. 


. Portion of charge set forth correct, remainder not in record, 
presumed that it covered other elements of case. Burge vs. 
State, 170. 


. Judgment in claim case finding property subject is not for sum 
certain upon which damages can be awarded in supreme court. 
Brantly vs. Buck et al., 172. 


. Referee, judge with power to hear portion of case only is, and 
decision not subject to review. Bryan os. Welch, Cook & Bacon, 
172. 

. Oral evidence not incorporated in brief, not considered on mo- 


tion for new trial. It can only be supplied by amendment to 
brief. The Ocean Steamship Co. vs. Krauss, 175. 


. Exceptions not sustained by record, not considered. Usry os. 
Saulsbury, Respess & Co., 179. 


. Record unintelligible or confused, it is misfortune of plaintiff 
in error, as burden is on him to make errors apparent. -dtna 
Ins. Co, vs. Sparks, 187. 


. New trial ordered unless plaintiff will write off portion of re- 
covery, and she voluntarily does so, reserving right to bill of 
exceptions, such voluntary act will estop her from complain- 
ing. Sparks vs, Aina Ins. Co., 198. 


. Injunction cases, bills of exceptions must be tendered and 
signed within twenty days. Absence of presiding judge, 
though stated in certificate as reason for failure to sign in 
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time, not prevent dismissal of writ of error. Roberts, guar- 
dian, vs. Leonard et al., 209. 

. Interlocutory order, no exception taken at time of passage, not 
reviewed. Cook vs, Commissioners of Houston Co., 223. 

. Final judgment in favor of plaintiff and defendant excepted; 
plaintiff could not also bring up case by separate bill of ex- 
ceptions, filed after overruling defendant’s motion for new 
trial, to rulings made pending the trial. If plaintiff was dis- 
satisfied, exceptions pendente lite should have been filed. Zrus. 
Mas. Hall. vs. Mer. & Plan. Nat. Bank, 284. 

. Whilst the execution must be put in evidence by the plaintiff 
in a claim case, yet it comes up as a part of the record and 
need not be embodied in the bill of exceptions. Bosworth vs. 
Clark, 286. 

. Last day for serving bill of exceptions Sunday, service on fol- 
lowing Monday sufficient. Harris vs. City of Atlanta et al., 
290. 

. Assignment of error that court, in suit against railroad, refused 
to allow evidence of declarations of conductor immediately 
after accident, without specifying what declarations, too gen- 
eral. Newsom vs Georgia Railroad, 339. 

. Action on bond against principal and two sureties; demurrer 
by one overruled, and amendment offered by plaintiff allowed, 
not such a final adjudication as could be brought to this court. 
Proper remedy by exception pendente lite. Walsh vs. Colquitt, 
gov., 384. 

. New trial not granted because of admission of testimony unless 
it affirmatively appears that it was objected to below. Scott, 
adm’, vs. Zachry, 573. 


. Writings in evidence which are copied in pleadings need not 
be set out in bill of exceptions. Allen vs. Young, 617. 

. Cross-bill of exceptions immediately after certificate of judge 
to original, but no certificate added thereto, not considered. 
Bridges vs. Banks, 653. 

. If plaintiff in original delines to proceed on call of case, or to 
withdraw writ of error, court will dismiss it. did. 

. Adjournment of court or length of session, nothing appears as 
to, and certificate of judge bears date thirty-one days after 
decision complained of, writ of error will be dismissed, unless 
delay to sign and certify is explained as provided in $$4255, 
4257 of Code. Mayor, etc., of Monticello, vs. Lawrence & Pope, 
672. 

. Explanation by judge, in absence of, date of his certificate 
will be deemed correct, and same will control formal state- 
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ment in bill of exceptions to the effect that it was tendered 
within thirty days from the rendition of the decision. did. 


83. Injunction to restrain making of deed, writ of error based on 
denial of, not dismissed on suggestion of defendant’s counsel, 
supported by affidavit, that deed has been executed since writ 
was brought. Kirtland vs. Mayor, etc., of Macon, 747. 


PRESCRIPTION. 


1, Possession on which prescription rests had its commencement 
under circumstances consistent with good faith in possessor. 
Newton vs. Mayo, 11. 


. In making out adverse possession in one having color, it may 
be shown that an occupant of the premises declared, while in 
possession, that he held under a certain person who said he 
was the agent of the person whose statutory title is sought to 
be established. Clements, administrator, et al., vs. Wheeler, 53. 

3. Private way claimed to exist by prescription, shown not perma- 
nent, but that it was obstructed and changed by petitioner 
himself, commissioners erred in ordering it opened. Leathers 
os. Furr, 421. 

. Possession will not ripen into prescriptive title, or discharge 
from lien of judgment, beyond boundaries embraced in deed. 
Moses, trustee, vs. Eagle & P. Man. Co., 455. 

. Stockholder in corporation chargeable with notice that property 
was trust fund to pay debts, and therefore cannot hold ad- 
versely so as to defeat judgment creditor. Jdid. 

. Vendee holding bond for title with part of purchase money 
paid, sells and executes deed, purchaser from him only pro- 
tected by four years’ possession,against judgment for balance 
of purchase money, to extent of interest which defendant in 
fi fa. had under bond. Janes, adm’r, vs. Patterson, 527. 


. Possession by purchaser for seven years would give him title by 
prescription, and would protect property from judgment. 
Ibid. 

Possession under recorded deed will extend to boundaries de- 
scribed therein, though the tract consists of several contigu- 
ous original lots, and the actual possessio pedis be confined to 
some of tthe lots only. bid. 


PRINCIPAL AND AGENT. 


1. Debtor is not the agent of creditor in procuring security though 
latter designate the very security required, and furnish to the 
debtor the instruments of writing which he demands to be 
executed by third persons as condition precedent to his grant- 
ing indulgence. Campbell & Jones vs. Murray et al., 86. 
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2. Notice to agent is notice to principal, but proof of agemey is 
indispensable, and fact that ene as father or friend merely 
gives information or adviee in reference to a band trade, does 
not make sueh friend the agent in the sense of the above rule. 
MeNamara et al. vs. MeNamare et al., 200. 


8- Question in issue whether property was sold by prineipal within 
time covered by agreement with agent to the effect that the 
latter should have right to selb and reeeive a specified com- 
pensation therefor, or if principal sold, agent was stil) to 
receive the compensation: Held, that it was error to charge 
that if the prineipal omitted efforts to sell, the agent’s right 
would eontinue until the principal did sell, and the agent 
would be entitled to reeover as if the sale had been made 
within the time in question. Irby vs. Lawshe, 216. 


4, Creditor is not agent of debtor in entering credit upon evidence 
of debt—certainly not without written authority. Dodson vs. 
Dickson, adm’r., 689. 

5. Agency known and eredit not expressly given to agent, he is 
not personally responsible upon contract. Question is, ‘‘ To 
whom was eredit knowingly given, according to understand- 
ing of both parties” Fleming vs Hill, 751. 

6. The giving credit, in order to be binding on agent, must appear 
to have been given under the agreement of the parties. J did. 


RAILROADS. 


1. Length of defendant’s train on certain day was not provable 
by average length of its trains at that season of year. Newsom 
vs. Georgia Railroad, 339. 

2. Passenger who purchased through ticket from Savannah to 
Jacksonville, of the agent of Atlanta and Gulf Railroad, and 
had his trunk checked aeeordingly, could reeover of such 
road for its loss, though it showed that it had safely delivered 
to eonnecting road. Hawley vs. Serevem et al., rec., 34%. 


8. Taxation, to be entitled to remedy of illegality provided by act 
of 1874, railroad must have made returns as prescribed by 
that act. Maeon and Augusta Railroad vs. Goldsmith, comp. 
gen., 463; Goldsmith, comp. gen., vs. Augusta and Savannah 
Railroad, 468 ; same vs. Georgia Railroad, 485 ; same vs, South- 
western Railroad, 495 ; same vs. Central Railroad, 509. 


4. Charter declares that railroad and property of company shal} 
not be subjeet to be taxed higher than one-half of one per 
cent. on its annual income, the per centum is to be eounted 
on the gross and not on the net income. did. 

5, Lease to another company does not affect basis of taxation. 
Income contemplated by charter is not annual rental, but 
earnings of road. Limit in charter not lost or changed by 
lease. Ibid. 
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6. Carrier of passengers, in capacity of, railroad bound to extra- 
ordinary care and diligence. Crawford vs. Georgia Railroad, 
566. 


7. Track enclosed with skeleton fence made of wire set with 
barbs, railroad must use due diligence in running its trains, 
not only to avoid injuring live-stock upon the track, but to 
avoid precipitating them by fright upon the fence. Atlanta 
and West Point Railroad vs. Hudson, 679. 


8. Can chartered railroad so part with control of locomotives and 
cars, run by agency of steam on its own road, as not to be 
responsible for personal injuries caused by negligent running 
of same? Coggin vs. Central Railroad, 685. 


9. Engineer is still servant of railroad though in running its loco- 
motives and cars he may be temporarily subject to the orders 
of a telegraph company, and though the train be engaged 
solely in transporting materials for the latter company. 
Except as to acts and omissions dictated by express orders 
referable to telegraph company, engineer must observe general 
law of diligence applicable to his vocation; and his failure to 
do so is negligence imputable to his master, the rai'road, who 
is liable for a personal injury resulting therefrom to one of the 
servants of the telegraph company. J did. 


10. Servant not its own, railroad sued by for injuries received on 
train, has no concern with risks the servant took as between 
himself and his master. Plaintiff took no risks occasioned by 
negligence imputable to defendant. did. 

11. Consolidation of Macon and Western with Central, under act 
of 1872, since, latter liable for breach of duty by former to- 
wards person who was rightfully upon its train, and who, 
while being carried thereon, sustained a personal injury by 
reason of such breach. Ibid. 


RECEIVER. See Jnjunction and Receiver, 2,3. 


REGISTRY. See Mortgage, 8. 
REMAINDER. See Levy and Sale, 15, 16. 
REMOVAL OF CASES. 


1. Foreign corporation, application based on fear of failure of 
justice through local prejudice, may be filed at any time before 
trial. Cox et ux. vs. Hast Tenn., Va. and Ga. Railroad Com- 
pany, 163. 


RESCISION. See Sales, 4-6. 
RES GEST, See Criminal Law,8; Hvidence, 16. 
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ROADS AND BRIDGES. 


1, Old road, on application to have opened, new road cannot be 
ordered laid out. Allen etal, vs. Meyerhardt, 161. 

2. County judge of Richmond county has jurisdiction to grant 
private ways. Sum. Mac. Railroad Company vs. Deutscher 8. 
Club, 318. 

8. Private way, on hearing petition for, question as to who is to 
use it when established not involved. id. 

4. Private way claimed to exist by prescription, shown not per- 
manent, but that it was obstructed anc changed by petitioner 
himself, commissioners erred in ordering it opened. Leathers 
os. Furr, 421. 

5. Certiorari, error may be corrected by. J did. 

6. District road commissioners have no power to bind by admis- 
sions either the public or a land-owner. Brantley vs. Huff et 
al., 582. 

7. Survey ordered by county commissioners to find route of old 
road is nut, simply because made in pursuance of order, bind- 
ing; nor will any presumption arise that it is correct. Ibid. 

8. Recorded proceedings of district road commissioners showing 
efforts to ascertain and fix route of old road are no evidence 
on question where true route is. d7d. 

9. Tracing boundaries, courses and distances yield to permanent 
physical monuments, natural or artificial. did. 

10. Changes in route of public road, or substantial changes even 
in marginal line, when that line is the boundary of a tract of 
land, will work no change in the boundary. Road may shift 
to other ground, but boundary will remain where it was. 
Ibid. 

11, Commutation street tax in place of work on streets may be col- 
lected, and such action does not conflict with the provisions 
of constitution of 1877 as to poll-tax. Johnston et al. vs. 
Mayor, ete., of Macon, 645. 


SABBATH. See Sunday. 


SALES. 


1. Personal property sold on credit with proviso that title is to 
remain in vendor until paid for, an unconditional sale by pur- 
chaser is a conversion, and trover will at once lie. Sims vs. 
James, 260. 


2. Note for guano recited that sale was made on analysis of in- 
spector whose brand was on every sack; in suit thereon defend- 
ant was not estopped from proving by parol that such sack was 
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not branded, and that fertilizer was worthless. Snowdon vs 
Grice, 615. 


8. Guaranty that fertilizer is of given analytical standard, with 
restriction of seller’s liability accordingly, and excluding 
practical results, is to entitle purchaser to commodity corres- 
ponding chemically with the standard. Means of test may 
not be exclusively direct; possibly there may be indirect 
means also; but actual production is neither, without evidence 
as to cultivation, season, soil, etc. Allen vs. Young, 617. 


4. Misrepresentation as to custom of mill being pleaded as ground 
for rescision, and without averment of any damages there- 
from, that misrepresentation is not in case on question of par- 
tial failure of consideration; and for such misrepresentation 
to be good cause for rescision, the mill must have been a main 
inducement to purchase. Todd vs. Fambro, 664. 


5. Negotiating for purchase, if buyer tells seller he has looked at 
premises and is satisfied with them, and if, nevertheless, he 
intends not to rely upon his own judgment, but depends upon 
seller’s representations as to number of acres cleared, he must 
make this known before concluding contract. did. 


6. Purchaser of land who pays for it cannot, before eviction under 
title paramount, recover money back in action for money had 
and received, without surrendering the possession or offering 
to do so, though the seller refuses to execute a conveyance in 
terms of the contract. To rescind the purchase and keep the 
land is not allowable. Summerall vs. Graham, 729. 


SCHOOLS. See Municipal Corporations, 7, 8. 


SHERIFF. 


1. Neglect to serve declaration and process and make return is 
breach of official bond. Colquitt, gov., vs. Ivey, sheriff, et al., 168. 


. Breach of bond sufficiently assigned. J did. 


. Constable’s response to rule not: traversed, no issue to warrant 
admission of evidence. Davis vs. Strickland, 174. 


. Levy made and not stayed by process of law or property sur- 
rendered by constable, rule made absolute. Ibid. 

. Where sheriff draws divers sums of money, at different times, 
from the treasurer of the county, on false accounts and vouch- 
ers, the statute of limitations does not commence to run in his 
favor during his continuance in office. Cook vs. Commissioners 
of Houston Co,, 223. 

. Deputy, surrender of principal by bail may be made to. Ward 
et al, vs. Colquitt, gov., 267. 
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7. Bail-trover, sheriff having served declaration and process, 
making no return as to the property or as to any arrest of the 
defendant, he is liable for eventual condemnation money. 
Snell vs. Mayo, sheriff, 7438. 


8. After judgment in trover action, he cannot reduce liability by 
controverting the plaintiff's title, nor by adducing evidence 
that real value of property was less than amount of recovery. 
Ibid. 


STATUTE OF LIMITATIONS, See Limitations, Statute of. 


STATUTES. 


1. Construed in reference to title and toconstitutional rule requir- 
ing both unity and conformity in subject matter. Aspinwall 
vs. Treanor, 176. 


2. Charter of railroad provided that stock should be exempt from 
all taxation except such as was then imposed on bank stock; 
amendment to charter, accepted by company, providing that 
stock should at all times be subject to such tax as legisla- 
ture should desire to levy, repealed former provison. Macon 
and Augusta Railroad vs, Goldsmith, comp. gen., 463. 


3. Act changing name of railroad company, and continuing under 
new name all its rights, privileges, etc., under former, did not 
revive provisions of charter granting exemption from taxation 
which had been repealed. did. 


4. Enrolled act limits taxation to “one-half of per centum on 
its annual income,” and act, as published by authority, ex- 
presses limitation to be ‘‘ one half of one per centum,” two 
expressions held to mean same thing. Goldsmith, comp. gen., 
vs. 4ug. and Sav. Railroad, 468. 


5. Act incorporating railroad need not express in its title any of 
the powers, rights, etc., which the charter is intended to con- 
fer. Charter is contract between state and corporation, and 
stipulations, terms, etc., are to be looked for in body of instru- 
ment, not in title. Goldsmith, comp. gen., vs. Rome Railroad, 
473; Same vs. Georgia Railroad, 485. 


SUNDAY. 


1. Court of inquiry cannot be begun and held on Sabbath, in time 
of peace and when magistrates are not overwhelmed with 
police business to an extent rendering it impracticable to dis- 
patch the same without encroaching on Sunday. Warrants 
may issue and arrests be made, but examination and trial can- 
not be commenced until Monday. Weldon et al. vs, Colquitt 
gov., 449. 
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2. Bail, lawful to take bond admitting prisoner to, on Sabbath, 
same being in favor of liberty and in nature of a work of char- 
ity. Ibid. 

8. Negotiable paper made on Sabbath is void as between parties; 
yet, if it is falsely dated as of another day, and comes to 
hands of innocent holder who takes it for value without no- 
tice, acceptor is estopped in suit against him. Ball vs. Powers, 
757. 


SURETY AND INDORSER. 


1, Creditor having agreed with surety on notes setting out crop- 
lien, that he would apply principal's crop of that year to those 
notes, failure to make such application operated as discharge. 
Taylor vs. Scott et al., 39. 


2. No excuse that partnership of which creditor was a member 
subsequently took crop-liens upon the same crop for advances, 
and that under these liens the crop was delivered by the prin- 
cipal to the partnership, and that the creditor, as an individual, 
did not in fact receive the crop and consequently had no 
power to appropriate it to his individual claims. did. 

8. Sight draft payable to order, drawn by corporation on itself and 
by itself accepted, indorsed in blank by several persons, but 
not by the payee, sued, and judgment rendered against prin- 
cipal and indorsers: Held, that latter though termed indorsers 
were in fact sureties, and liable to contribution as between 
themselves. Camp vs. Simmons, 73. 

4. Parol evidence admissible in contest between so-called indor- 
sers to show their actual relation to one another and to the 
consideration of draft. did. 

5, Execution having been paid off by one of the sureties, and fact 
having been properly entered on same, he is entitled to control 
judgment and execution as provided in §$2167, 2170 of Code. 
Ibid. 

6. Sister-in-law, though residing in family of brother and looking 
to him for protection, becoming his surety, she is bound as 
any other person would be. Campbell & Jones vs, Murray etal., 
86. 

7. Draft signed by Usry, indorsed by him, and addressed to 8. R. 
& Co,, sufficient to bind him as maker and indorser though 
made payable to order of ——. Usry vs. Saulsbury, Respess & 
Co., 179. 

8. County treasurer having legal title to land conveys to sureties 
to indemnify them, equity will not interfere at instance of 
holder of secret equity. Phipps vs. Mansfield et al., 209. 

9. Disability of principal in recognizance known to bail, not pre- 
vent latter from being bound by undertaking. Weldon et al. 
vs. Colquitt, gov., 449. 
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TAX. 


1 


2. 


3. 


4. 


5. 


6. 


%. 


8. 


INDEX. 


Reciprocal insurance law of 1869 has no connection with tax 
laws of state; it simply imposes conditions upon foreign com- 
panies seeking to do business in Georgia. Thus construed it 
is constitutional. Goldsmith, comp. gen., et al. vs. Home Ins. 
Co. et al., 379. 

Town, whose charter embraces $789 of Code, has authority to 


issue license to retail and to tax trerefor. Douglassville os. 
Johns, 423. 


Recovery back of tax sought, onws is on plaintiff to show that 
ordinance was illegally passed. Ibid. 


Stock, under charter of railroad, exempt from all taxation 
except such as was then imposed on bank stock; amendment 
subsequently passed, and accepted by company, providing 
that its stock should at all times be subject to such tax as 
legislature should desire to levy, repealed former provision. 
Goldsmith, comp. gen., vs. Macon and Aug. Railroad, 463. 


Act changing name of railroad, and continuing to it under 
new name all its rights, privileges, etc., under former name, 
did not revive exemption from taxation which had been re- 
pealed by prior amendments. J did. 

Illegality provided by act of 1874, to entitle railroad to it must 
have made its returns as prescribed. Jbid. Same vs, Aug. 
and Saw Railroad, 468; Same vs. Georgia Railroad, 485; Same 
vs. Southwestern Railroad, 495; Same es. Central Railroad, 509. 


Enrolled act limits taxation to “one-half of per centum on its 
annual income,” and as published by authority, expresses lim- 
itation to be “ one-half of one per centum,” two expressions 
held to mean the same thing. Goldsmith, comp. gen., vs. Aug. 
& Sao. Railroad, 468. 

Charter declares that the railroad and property of the company 
shall not be taxed higher than one-half of one per cent. on its 
annual income, per centum is to be counted on gross income, 
Ibid. 


9. Lease of road to another company does not affect basis of taxa- 


10. 


11. 


12. 


tion; limit in charter was not lost or changed by lease. Jdid. 


Income contemplated by charter is not the annual rental, but 
the earnings of the road. J did. 


Rome Railroad, taxation on capital stock is limited to rate im- 
posed on bank stock at date of charter, which rate was 31} 
cents upon each $100.00 of amount paid in. Goldsmith, comp. 
gen., v8. Rome Railroad, 473. 


Correct mode of taxing property under existing laws, is to esti- 
mate whole at true value; upon so much as equals amount of 
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capital stock actually paid in, assess at charter limit; and 
upon surplus assess at general rate. Whenever charter limit 
exceeds general rate, latter levied upon whole value, limit of 
charter being then immaterial. did. 

13. Georgia Railroad, limit on taxing power extends to all the cap- 
ital of the company except so much as was issued under the 
amendment of 1868 authorizing the Clayton branch. Gold- 
smith, comp. gen., v8. Georgia Railroad, 485. 


14. Correct mode of taxing its property under existing laws. Jbdid. 

15. Complications of case may justify resort to equity. Jbid. Same 
vs. Southwestern Railroad, 495. 

16. Central Railroad, correct mode of taxation under existing laws. 
Goldsmith, comp. gen., vs, Central Railroad, 509. 

17. Recovery back of license tax illegally collected by municipality, 
as permitted in Callaway vs. Mayor etc., 48 Ga., 309, will not 
be allowed in cases where corporation had jurisdiction of 
subject-matter, though illegally exercised. Commissioners, etc , 
vs. Norris, 538. 

18, Voluntary payment of license fee under unconstitutional amend- 
ment to charter, cannot be recovered back. Jbdid. 

19. Limitation in charter of Macon to power to tax realty and per- 
sonalty, does not affect right to tax business therein, and to 
exact a license tax or fee therefor. Distinction between tax 
on property and tax on business, is well defined. Johnston et 
al. vs. Mayor etc., of Macon, 645. 

20. Business on merchandise, where tax on is measured by amount 
of goods sold, principle of uniformity applicable to all subjects 
of taxation by constitution of 1877, demands that tax should 
be ad valorem. Ibid. 

21. Business of drayage, tax on scaled according to number of 
drays employed, etc., is uniform, and whether the drays be 
employed in general business or confined to that of their 
owners and their customers, the legality of tax is not affected. 
Ibid. 

22. Private wagon for private use and not employed in any hauling 
for others, tax on is a tax on property, and if assessed and 
paid once as property, it cannot be taxed again. J bid. 

28. Delegation of power to mayor and council to tax, they cannot 
delegate same to mayor alone. Ibid. 

24, State cannot grant to municipal corporation power to tax that 
which it cannot itself tax, yet it may authorize it to tax sub- 
ject»matter over which the state does not exercise the power. 
Lbid. 
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25. Commutation street tax may be collected in place of work; 
such commutation does not conflict with provisions of consti- 
tution of 1877 in respect to poll-tax. did. 


26. Courts should be slow to stop wheels of municipal government 
by enjoining collection of taxes; illegality of taxation must be 
clear. Ibid. 


TENDER. See Jnterest and Usury, 4. 
THREATS. See Criminal Law, 9. 


TORTS. 


1. Felony, tort amounting to, no action can be maintained to re- 
dress private injury without prosecuting for crime or alleging 
sufficient excuse for failure. Dodson & Payne vs. Mcvauley 
130. 


. Notes given by wrong-doer as compensation for injury, with 
no reference to suppression of prosecution, may be collected 
notwithstanding failure to prosecute. bid. 


. Widow intending in good faith to institute civil action for 
damages resulting from homicide of husband, having retained 
counsel, but not having prosecuted, when defendant gives 
his note in compromise and settlement of the civil injury 
only, such notes are not without consideration whether maker 
was concerned in homicide or not, nor was the consideration 
illegal. Ibid. 


. Trespass against railroad for excavating and erecting road 
on land; that plaintiff had sold to defendant cross-ties cut 
therefrom, properly rejected. Northeastern Railroad vs. Haw- 
kins et al., 164. 


. Trespass not enjoined when defendant is solvent. Kennedy vs, 
Guise, 171. 

. Trover and other actions for torts to personalty where damage 
is less than $100.00, justice courts have jurisdiction of under 
constitution of 1877. James vs. Smith & Bro., 345. 


. Personalty converted into money by sale, tort may be waived 
and suit brought for money. did, 


TROVER. 


1, Bonds with coupons for interest converted, verdict for value 
with mature coupons, with interest on such aggregate value 
from date of demand, not excessive. Mer. and Plan. Nat. 
Bank vs. Trus, of Mas. Hall, 271. 

2. Personalty, trover for and actions for torts to, where damage is 


less than $100.00, justice courts have jurisdiction of under 
constitution of 1877. James vs. Smith & Bro., 345. 
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. One from whom property of estate has been wrongfully taken, 
may bring trover for its recovery although there has been no 
administration. Harpes et al. vs. Harpes, 394. 

. Bail-trover, in trying action for, matters not when goods were 
converted, if within statute of limitations. Clark vs. Cassidy, 
adm'r, 407. 


. Bail-trover, defendant cannot, since adoption of Code of 1863, 
procure discharge on habeas corpus on giound that plaintiff has 
not paid jail fees. Perry et al. vs. McLendon, sheriff, 598. 

. Bail-trover, sheriff having served declaration and process by 
leaving copy at defendant’s abode, making no return as to the 
property or as to any arrest of the defendant, he is liable for 
the eventual condemnation money. Snell vs. Mayo, sheriff, 743. 

. After judgment in trover action he cannot reduce liability by 
controverting plaintiff's title, nor by adducing evidence that 
real value of property was less than amount of recovery. 
1 bid. 


TRUSTS. 


1. Improvements on individual property of trustee, fund invested 
in; equitable plea to ejectment by purchaser with notice, set- 
ting up agreement that beneficiaries should retain possession 
free of rent as security, etc., not demurrable. Morgan vs. 
Marshall et al., 401. 


2. Infancy of some of beneficiaries no obstacle to thus pursuing 
fund. did. 

8. Investments of income go to enlarge corpus of estate which 
produced it. Wade vs. Weslow & Co., 562. 

4 Conveyance in trust for woman, marricd or single, of full age 
and sound mind, with no remainder to protect. and nothing 
prescribed for trustee to do, operates to pass legal title imme- 
diately into beneficiary. Sutton vs, Aiken, trustee, 733. 


USURY. See Interest and Usury. 


VENUE. 


1. Influence which citizens of county, who are parties to suit, 
have, no ground for change of venue. Phipps vs. Mansfleld 
et al., 209. 


VERDICT. 


1. Construed in light of pleadings and nature of issues on trial, 
verdict intelligible, judgment not arrested. Loudon, asé., vs. 
Coleman, rec., 146. 
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2. Sucessful litigants claimed, on the record, as lien creditors, and 
not otherwise; verdict awarding to each a given amount con- 
strued as finding that lien exists to that extent, though no 
mention of any lien be made. did. 

8. Indictment, verdict construed in connection with sufficiently 
certain. Wilson vs, State, 167. 

Declaration, verdict written on wrong and read in court, com- 
petent to direct same transferred to proper paper and signed 
by foreman, jury being present. Knowles et al. vs. Williams, 
316. 

5. Verdict inconsistent with itself and uncertain in its meaning, 
set aside. Brown vs. Driggers et al., 354. 

6. Rule to foreclose mortgage, verdict for so many dollars as prin- 
cipal, with interest, is sufficiently formal and full. Byrd vs. 
Turpin, guardian, 591. 

7. Gift to creditor, whether prevailing party intended, is, after 
verdict, to be taken as he contended at the trial, and not as 
his adversary contended. Chandler vs. Chandler, 612. 

8. Claim case, verdict finding property subject need not specify 
why it is subject, whether there be one issue only or several. 
Daniel et al., ea’ rs., vs. Frost, 697. 

9. Several pleas filed, verdict for defendant must show upon which 
one rendered, or that it was based on all. Ball vs. Powers, 
757. 

10. Arrest of judgment, that verdict fails to designate on which 
plea rendered, or to declare that it was found on all, not cause 
of. did. 


WARRANTY. 


1. Note for purchase money being given to person other than 
vendor, equitable plea to suit thereon setting up outstanding 
judgment against vendor, must allege distinctly knowledge of 
judgment in such person, or other facts amounting to fraud 
in him, he never having warranted the title. Mims vs. Single- 
ton, 159. 

2. Equity will not relieve defendant from payment of note after 
he has been guilty of laches for eight years until his warrantor 
has become insolvent, if he be so, which fact is not distinctly 
alleged. Ibid. 

8, Part-owners in water-wheel contemplating purchase of interest 
of partner, called on defendants, who had sold and warranted 
the same, to ascertain if they would renew warranty if they 
bought, and defendants agreed, in consideration of an order 
for certain castings, to renew: Held, that the substance of the 
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agreement was a substitution of plaintiffs by a new contract 
to all the rights of the original purchaser, of the wheel, with 
the warranty thereof, and that the consideration was sufficient. 
Porter & Butler vs. Pool'et al., 238. 

4, Note for guano recited that sale was made on analysis of inspec- 
tor whose brand was on every sack; in suit thereon, defend- 
ant was not estopped from proving by parol that sack was not 


branded, and that fertilizer was worthless. Snowdon vs. Grice, 
615. 


5. Guaranty that fertilizer was of given analytical standard, with 
restriction of seller’s liability accordingly, and excluding prac- 
tical results, is to entitle purchaser to commodity correspond- 
ing chemically with the standard. Means of test may not be 
exclusively direct; possibly there may be indirect means also; 
but actual production is neither, without evidence as to culti- 
vation, season, soil, etc. Allen vs. Young, 617. 

. Purchaser of land who pays for it, cannot, before eviction under 
title paramount, recover money back in an action for money 
had and received, without surrendering possession or offering 
to do so, though seller refuses to execute conveyance in terms 
of contract. Suwmmerall vs. Graham, 729. 


WESTERN AND ATLANTIC RAILROAD. See Contracts, 2. 


WILLS. 


1. Larger estate not implied where smaller is expressly granted. 
Hence, power of disposition annexed to an express estate for 
life will not be construed as enlarging the latter into a fee, 
unless the power be necessarily inconsistent with an estate for 
life only. Wetter, trustee, vs. Walker, 142. 


. Though husband be by statute sole heir of wife, he is not in- 
cluded in a will under the expression: ‘‘ such persons as may 
come under the designation of her next of kin by the statute 
of distributions.” did. 

. Remainder in daughter created in 1843; on her marriage in 1859 
it passed absolutely to her husband, though life tenant did not 
die until 1876. Findley vs. Sasser, i77. 


. Devise to woman and “her children, if any living,” means such 
as may be living at death of testator. If none then living, she 
takes fee simple, and subsequent birth cannot affect the estate. 
Gillespie et ux. vs. Schuman et al., 252. 


. Parol evidence inadmissible to raise latent ambiguity by show- 
ing that it was the intention of testator to create a life estate 
in his daughter, with remainder to her children. J did. 


}. Bequest to children of named son, with direction that it be 
53 
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charged with reasonable support for family whilst such son 
and wife were living, children by second marriage, contracted 
after death of testator, take no interest. Lewis vs. Lewis et al., 
265. 

7. General power of sale in executors for certain purposes named, 
in will of testator who died prior to Code, private sale valid 
though not made until after Code. Smith, executor, vs. Ilulsey 
et al., 341. 

8. Ordinary, court of, to which application is made for grant of 
administration, is proper tribunal to determine question of its 
own jurisdiction. If decedent died testate instead of intestate; 
or if, being a non-resident, he left no assets within the county 
where application is pending, presumption isthat jurisdiction 
will be declined. Equity will not, therefore, on either or both 
of these grounds, restrain applicant from bringing on for 
hearing in court of ordinary a caveat to his application, though 
complainants in bill have, since that proceeding was com- 
menced, propounded for probate in another county where 
there are assets an alleged last will disposing of decedent’s 
whole estate, in which they are named as legatees. Arnold et 
al. v8. Arnold et al., 627. 

9. Non-resident, will of may be proved in any county in which 
there are assets. J did. 

10. Arkansas, statute of inhibits exclusion of child unless men- 
tioned therein by name; general mention of children as class, 
without stating number of them, no compliance with requisi- 
tion; but this infirmity is no ground for denying probate. 
Tid. 

11. Instrument in this case was testamentary in its character. J did. 

12. Purpose of testator to add income to corpus of residue, and to 
coastitute whole a common fund out of which to furnish a 
portion to each grand-child as he became of age or married, 
and that those only who should attain majority or marry should 
be entitled to participate. Inasmuch as unborn grand-chil- 
dren, and, by possibility, the children of grand-children, may 
take to the exclusion of all the minors now living, there can 
be no application of any part of fund to maintenance. Fur- 
ther impediment is that testator specifically set apart all of his 
estate which he intended to be devoted to that object. Camp- 
hell et al., ex’rs, vs. Robertson, 709. 


WITNESS. 


1. One notan expert or practicing physician may, after describing 
wound, give opinion that it caused death, and that, for stated 
reasons, deceased could not possibly have inflicted wound on 
herself. Hverctt vs. State, 65. 
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2. Interrogatories of deceased party in court, parties on other side 
competent. Phipps vs. Mansfield et al., 209. 

3. Contest over title to realty, and mistake in deed from grantor 
alleged by defendants, one of them who claimed by purchase 
under others was an incompetent witness as to the original 
contract, the grantor being dead, even though he died before 
defendant became interested. Muller et al. vs. Rhuman, 382. 

4. Gambling offenses, witnesses in do not criminate themselves by 
testifying; protected under $4545 of Code; this section not 
annulled by constitution of 1877. Aneeland et al. vs, State, 395. 

5. Plaintiff in action on negotiable instrument barred on its face, 
not competent to prove acts or admissions of maker which 
came to his knowledge while disinterested, tending to estab- 
lish new promise, maker being now dead. Dobson vs. Dickson, 
adnv’r, 639. 


i 
‘ 
i 
; 
j 
j 
| 
; 
5 
i 
' 
4 
: 





ERRATA. 


The following are deemed§sufliciently material to be corrected: 

On page 14, in eighth line from bottom, ‘‘ Boyd’ should be *‘ Cheever.” 
«48, “ prior,” twice used, should be “ junior.” 
“* ** 51, in sixth line from bottom, ‘‘ formerly ’’ should be *‘ forming.” 


* = 594, semi-colon should precede the last word, thus: “ ;* this,” 








